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PER CURI AM *

Def endant - Appel  ant Janes Eric Tillman appeals the district
court’s denial of his notion to suppress evidence that resulted in
his conviction for possession with the intent to distribute
met hanphet am ne. Tillman entered a guilty plea to the offense
conditioned on his right to appeal the district court’s denial of
t he suppression notion. He argues that the district court failed
to apply the correct | egal standard regarding m sstatenents made in

the search warrant. Citing Franks v. Delaware, 438 U S. 154, 155-

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



56 (1978), Tillman argues that, although the court determ ned that
the msstatenents were not intentional, it erred by failing to
determ ne whet her the statenents were nade with reckl ess di sregard
for the truth

When we consider the denial of a notion to suppress, we revi ew
factual findings for clear error and the sufficiency of a warrant

de novo. United States v. Cherna, 184 F.3d 403, 406 (5th Cr.

1999). The first step in reviewing the denial of a notion to
suppress is determ ning whether the good-faith exception to the
exclusionary rule applies. 1d. at 407. If it does, we never reach
t he question of probable cause. |d.

The good-faith exception to the exclusionary rule does not
apply if a search warrant affidavit contains a fal se statenent that
was made intentionally or with reckless disregard for its truth.

United States v. Cavazos, 288 F.3d 706, 709-10 (5th Cr.)(citing

Franks, 438 U S. at 155-56), cert. denied, 537 U. S. 910 (2002). If

an allegation of intentional falsity or reckless disregard for the
truth is established by the defendant by a preponderance of the
evi dence, we excise the offending | anguage fromthe affidavit and
t hen det erm ne whet her the remai ni ng portion woul d have est abl i shed
t he necessary probabl e cause. |d. at 710. The defendant bears the
burden of show ng, by a preponderance of the evidence, that a

m sstatenment was nmade with nore than nere negligence. United



States v. Runyan, 290 F.3d 223, 234 n.6 (5th Gr.), cert. denied,

537 U.S. 888 (2002).

Here, the explanation for the msstatenent that O ficer H nton
offered was entirely plausible. Thus, the good-faith exception
applies and the warrant did not violate the Fourth Anendnent. See
Cavazos, 288 F.3d at 710. Mor eover, when the m sstatenents are
exci sed fromthe affidavit, the remaining portions of the affidavit
provi des probable cause for the search

Tillman al so chal l enges the pre-warrant protective sweep of
the apartnent, arguing that there were no exigent circunstances.
The district court found the presence of exigent circunstances
justifying the protective sweep. Even if we were to assune
arquendo that no exigent circunstances were present, the evidence
obtained from the search was adm ssible under the i ndependent
source doctri ne. Runyan, 290 F.3d at 235. W therefore do not
address the question whether exigent circunstances justified the

warrantless entry. See United States v. Reqgister, 931 F.2d 308,

311 (5th Gir. 1991).

AFFI RVED.



