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PER CURI AM *

The district court ordered receiver Garrett Vogel to
di sgorge 20% of his fees for breaching his fiduciary duty to
Certified Merchant Services (“CM5”) and to the court. Both CMS
and Vogel have appealed the district court’s order. CMS argues
that Vogel’'s breach requires himto disgorge all of his fees;
Vogel argues that the facts do not support a 20% di sgor genent .
Because the district court did not abuse its discretion, we
affirm

| . Backgr ound

CM5 i s an independent sal es organization that acts as an

internmedi ary between credit card conpani es and nerchants that

" Pursuant to 5TH QRoUT RULE 47.5, the court has deternined
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



accept credit cards. The Federal Trade Comm ssion (“FTC")
brought suit against CVMS pursuant to 15 U . S.C. 8§ 53, seeking the
appoi ntnent of a receiver “to immediately halt [CVM5 s] fraudul ent
busi ness practices” and turn the conpany around. The district
court appointed Garrett Vogel as receiver of CM5. Vogel then
assenbl ed a receivership team whose nenbers included Fred Gunbel
Gunbel had 25 years of experience in the credit-card industry and
was charged with managi ng CM5' s back office and dat a- processi ng
oper ati ons.

CMVS appeals two orders of the district court: the May 7,
2003 “Fee Order” and the May 5, 2004 “Bond Order.”! |In the Fee
Order, the district court approved Vogel and Gunbel’s fee
requests, but reduced Vogel’'s request by $20, 000, the anpount of
the prem um on Vogel’s personal bond which the court found Vogel
not CMS, should have paid. The court also reduced Vogel’s
conpensati on by another $500 for time inproperly spent at
meetings wth Visa and MasterCard, discussed further below. The
court likew se reduced Gunbel’s conpensation by $875 for tine
spent at those neetings.

In the Bond Order, the district court took three actions:
(1) it ordered that Vogel’s conpensation be reduced by an
addi tional 20% because he breached his fiduciary duty to CM5 and

to the court in certain instances, (2) it denied CM5 s request

! The district court entered final judgnment in the case on
May 5, 2004.



for reinbursenent for the renewal prem um on Vogel’s persona
bond, and (3) it ordered CM5 to pay certain expenses that CMS
all eges were hidden fromit and fromthe court.

On appeal, CMS argues that Vogel and Gunbel’s breaches of
fiduciary duty entitle it to three types of relief: (1) conplete
di sgorgenent of all fees paid to both Vogel and Gunbel, (2)
rei mbursenent for various unspecified expenses that Vogel
all egedly concealed fromCVMs and the court, and (3) reinbursenent
for the renewal prem um on Vogel's personal bond.? By cross
appeal, Vogel argues that the district court erred in ordering
hi mto di sgorge any conpensation

1. Standard of Revi ew

We review the district court’s decision as to a receiver’s
conpensation for a clear abuse of discretion. Crites, Inc. v.
Prudential Ins. Co. of Am, 322 U S. 408, 418 (1944); Commodity
Credit Corp. v. Bell, 107 F.2d 1001, 1001 (5th G r. 1939).

[11. Discussion

Fee Forfeiture

2 1 n the conclusion paragraph of its opening brief, CVS asks
the court to award it both “the original and renewal prem uns on
Vogel s personal bond.” |In the May 7, 2003 Fee Order, however,
the district court ordered Vogel’s conpensation to be reduced by
$20, 000, which was the anpbunt owed for the original prenm um on
Vogel s personal bond. Accordingly, we will only consider CVE s
claimfor the anount allegedly owed to it for renewal prem um on
Vogel s personal bond.



The district court found that Vogel had breached his
fiduciary duty in three instances. First, during an Electronic
Transaction Associ ation conference in Olando, Florida, Gunbel
made a speech during which he stated that the FTC had authori zed
hi mto conduct FTC approved audits of conpanies. This was a
m srepresentation; GQunbel was not authorized by the FTC to nmake
such audits, and Vogel’'s failure to correct the situation
constituted a breach of his fiduciary duty.

Second, Vogel allowed Gunbel to nake a sales pitch to Visa
and MasterCard representatives for Gunbel’ s conpany, Paynment
Insights. During this neeting, Qunbel offered to conduct
i ndustry audits using confidential information taken from CM,
and Vogel stood to personally profit fromthese audits. Neither
Vogel nor CGunbel asked the court for perm ssion to make such a
pitch or use CMs data in such a manner, nor did they all ow ot her
CMS representatives to attend the neeting.

Third, the district court found that Vogel had breached his
fiduciary duty to the court by causing CM5 to pay certain fees
and expenses incurred by himw thout first reporting themto the
court. The court found that Vogel took this action in order to
conceal these expenses fromthe court because it had previously
war ned Vogel that the receivership fees and expenses were too
hi gh.

In the Fee Order, the court had found that Vogel should not



be conpensated for the tine spent nmaking the sales pitch to Visa
and MasterCard; accordingly, his fees had al ready been reduced by
$500. The court then bal anced the following five factors to
determ ne whet her and in what anount Vogel should be required to
di sgorge additional conpensation for his breaches of fiduciary
duty:

(1) whether the trustee acted in good faith or not; (2)

whet her the breach of trust was intentional or

negligent or without fault; (3) whether the breach of

trust related to the managenent of the whole trust or

related only to a part of the trust property; (4)

whet her or not the breach of trust occasioned any | oss

and whether if there has been a loss it has been nade

good by the trustee; (5) whether the trustee’ s services

were of value to the trust.
RESTATEMENT ( SECOND) OF TRUSTS 8§ 243, cnt ¢ (1959). Bal ancing these
factors, the court found that Vogel did not act in good faith and
that the breaches were intentional. On the other hand, the court
al so found that Vogel’'s actions did not cause any |loss to CM5 and
his services were valuable to the receivership, inplenenting many
necessary changes at CVsS. Al though the court did not
specifically discuss the third Restatenent factor—whether
Vogel s actions related to his managenent of the receivership as
a whole or only in part—+t is clear fromthe district court’s
order that it found Vogel to have breached his duty only in the
three af orenentioned ways. Thus, Vogel’ s actions did not

perneate the entire receivership but only affected it in part.

Accordingly, the court ordered Vogel to disgorge an additiona



20% of his fees, or $41,914.05. |In doing so, the court expressly
rejected CM5' s argunent that Vogel should be required to disgorge
all fees and conpensati on.

CM5 argues that the district court abused its discretion in
failing to order full disgorgenent of Vogel and Gunbel’s fees.
This argunent fails for at |east two reasons.

First, it is not clear that CMS raised its fee forfeiture
argunent as to Gunbel before the district court. The district
court’s order only discusses Vogel’'s breaches of fiduciary duty
and only orders that Vogel’ s conpensation be reduced. The court
made no explicit finding as to whet her Gunbel breached a
fiduciary duty to CMs, if he in fact had one.?®

Second, CMS principally relies on four cases to nake its
claimthat reversal is warranted: Burrow v. Arce, 997 S.W2d 229
(Tex. 1999); PSL Realty Co. v. Ganite Investnent Co., 395 N E 2d
641 (App. C. IIl. 1979), overruled by 427 N E. 2d 563 (III.

1981); Crites, Inc. v. Prudential I|Insurance Co. of Anmerica, 322
U S 408 (1944); Wods v. Cty National Bank & Trust Co. of
Chi cago, 312 U. S. 262 (1941). None of these cases, however,

stands for the proposition that any breach of fiduciary duty by a

® @unbel questions whether he owed a fiduciary duty to CMS
because he did not have an exclusive agreenent with CVS but was
al so consulting for other conpanies at the sane tine of the CMS
recei vership. W need not decide this issue, however, because we
hold that the district court did not abuse its discretion in
failing to order disgorgenent of any of Gunbel’s fees.
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receiver results in a per se denial of any conpensation. PSL,
Whods, and Futuronics are clearly distinguishable.* And Arce and
Crites actually support Vogel and Gunbel’s position because they
reaffirmthat the issue of a receiver’s conpensation is left to

t he sound discretion of the trial court.®> Thus, although the
cases cited by CVM5 may show that full disgorgenent is appropriate
in sonme instances, CMS has not shown that full disgorgenent was
requi red here.

Simlarly, Vogel argues that the district court abused its
discretion in ordering a 20% di sgorgenent; that is, it should
have ordered |l ess or none at all. The basis of Vogel'’s
contention is his testinony that his breaches were unintentional.

Yet in finding that Vogel’'s breaches were intentional, the

* See PSL, 395 N. E.2d at 574 (holding that a receiver of
rental property that purchased all first-lien nortgages on the
property w thout notice to or approval by the court, accelerated
all paynents due under the nortgages, and then filed suit to
forecl ose the nortgages was not entitled to conpensation); Wods,
312 U.S. at 479 (involving a bankruptcy court’s power to deny a
trustee conpensation under chapter X of the Chandler Act);
Futuronics, 655 F.2d at 468 (affirmng the district court’s
deni al of conpensation to two law firns that had entered into an
illicit fee-splitting arrangenent in violation of the Bankruptcy
Rul es and actively conceal ed the arrangenent fromthe court).

®> See Arce, 997 S.W2d at 241-42 (“Denying the | awer al
conpensati on woul d soneti nes be an excessive sanction, giving a
windfall to a client. The renmedy of [fee forfeiture] should
hence be applied with discretion.”); Crites, 322 U S. at 418
(“[Whether [receivers] should be allowed any fees at all, and if
so the anount thereof, are normally matters within the sound
discretion of the District Court and are not revi ewabl e except
where a cl ear abuse of discretion is apparent.”).
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district court apparently rejected Vogel’'s testinony; we find no
good reason to disturb this finding. The district court did not
abuse its discretion in ordering a 20%—and only a

20%—di sgorgenent of Vogel’s fees or in failing to order

di sgorgenent of any of Gunbel’s fees. W therefore affirmthis

aspect of the district court’s judgnent.

Renewal Prem um

In February 2003, nonths after Vogel’s termas receiver had
ended, CMS paid the renewal fee on Vogel’'s bond. CMs filed a
nmotion for recovery on Vogel’s original bond in May 2003, but did
not request reinbursenent for the renewal prem umat that tine.

It was not until February 2004 that CMS sought to recover for the
renewal prem um on Vogel’'s bond. The district court denied CVMS s
not i on.

On appeal, CMS asserts that Vogel’s intentional breaches of
fiduciary duty require Vogel to reinburse CMS for the renewal
prem um on his personal bond. CMS fails to devel op this argunent
any further, however, and fails to show how the district court
abused its discretion. Accordingly, we hold that the district
court did not abuse its discretion in rejecting CM5 s request to
requi re Vogel to pay the renewal prem um on his personal bond.

Hi dden Expenses

Finally, CMS argues that despite finding that Vogel breached

his fiduciary duty by ordering CM5 to pay certain expenses, the



district court awarded no renedy for this breach of trust. This
argunent m sapprehends the nature of Vogel’s breach. The
district court held that “Vogel breached his fiduciary duty to
the Court by ordering [CM5] to pay certain fees and expenses
incurred by himw thout reporting themto the Court.” (Enphasis
added). Thus, it was not the incurring of the fees that
constituted the breach, but rather Vogel’s failure to report

t hose expenses to the court before causing CVM5 to pay them In
fact, the court stated that it “gave [CM5] an opportunity to

of fer evidence that those expenses were not reasonable, [but]

evi dence was never presented that persuaded the Court that such
expenses and fees were not necessary or were unreasonable.” The
district court ordered Vogel to disgorge 20%of his fees in part
because Vogel breached his fiduciary duty by failing to report

t hese expenses to the court. The court’s failure to require
further disgorgenent was not an abuse of discretion.

| V. Concl usion

We reject both CM5's and Vogel s challenges to the district
court’s judgnent with respect to the conpensation of the
recei vership teamand thereby affirmthe judgnment of the district
court.

AFFI RVED.
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