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In this direct crimnal appeal, Lozano challenges his
conviction on a nunber of grounds. W find no error and affirm
| .
A nunber of |aw enforcenent agencies, organized into a task

force, conducted a four-year investigation of a drug organization

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



that was transporting cocaine and marijuana from the R o G ande
Valley in Texas to other parts of the United States. The
investigation revealed that Juan Lozano, residing primarily in
Mexi co (though apparently never observed traveling to or from
Mexi co), organi zed and operated the drug organi zation fromas early
as 1995 and enpl oyed many people to transport |arge quantities of
drugs -- and to distribute them to other drug-trafficking
or gani zati ons, the participants of which were separately
pr osecut ed.

In August 2000, Lozano, along with co-defendants Marivel
Lozano (his wife), Rumaldo Lozano (his brother-in-law), and Ray
Perez were indicted on various drug-related charges. Lozano was
charged with 17 counts: Count One charged conspiracy to possess
wth intent to distribute over five kilograns of cocaine (Counts
Four and Six through Ei ght charged the underlying substantive
of fenses); Count Two charged conspiracy to possess wth intent to
di stribute over 1,000 kil ograns of marijuana (Counts Five, Ten, and
Fifteen through Eighteen charged the underlying substantive
of fenses); Count Three charged conspiracy to commt noney-
| aundering (Counts Eleven through Fourteen charged the underlying
subst anti ve of fenses).

Juan Lozano was tried with his co-defendants |isted above.
During trial, the Governnment offered the testinony of about 65
W t nesses, sonme of whom had dealt directly with Lozano and ot hers
who had never heard of Lozano or spoken to him On the fourth day
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of trial, Perez changed his pleato guilty and ultimately testified
agai nst Lozano. After the Governnent rested its case, the district
court granted a notion for judgnent of acquittal as to Lozano’s
wfe. After a full 18-day trial, during which the court denied
Lozano’s properly preserved notions for a judgnent of acquittal,
the jury acquitted Lozano’'s brother-in-law of the two counts in
whi ch he was charged, but convicted Lozano on all counts.

Several nonths later, the district court sentenced Lozano to:
life inmprisonment for Counts One, Two, Four, Six, Seven, and Ei ght
(the cocai ne of fenses); 40 years i nprisonnent for Counts Five, Ten,
Fifteen, Sixteen, and Seventeen (the narijuana offenses); and 20
years i nprisonnent for Counts Three, Eleven, Twelve, Thirteen, and
Fourteen (the noney-| aundering offenses); a $25,000 fine, and a
$1, 700 assessment. Lozano tinmely appealed his conviction and
rai ses a nunber of issues which we discuss bel ow

.
A

Lozano argues first that the nmmgistrate judge erred in
refusing to order the Governnent to disclose “reports” conpiled
fromwire taps and witness interviews during his detention hearing.

The Jencks Act requires the Governnent to produce any
"rel evant and conpetent reports and statenents in the possessi on of
the Governnent touching the events and activities as to which a

Governnent witness has testified at the trial." Goldberg v. United

States, 425 U. S. 94, 104 (1976); 18 U.S.C. 3500(b). The nmagistrate
3



judge concluded that the “reports” were not “statenments” the
Governnent was required to disclose under the Jencks Act. 18
U. S. C. 8§3500.

The Governnment argues that Lozano’s claimis noot now that he
stands convicted. That is, the granting of bail would not have
affected the outcone of the trial, and Lozano has no “current
cogni zable interest” in the resolution of the report disclosure

issue. See, e.d., Mirphy v. Hunt, 455 U S. 478, 481 (1982). 1In

Mur phy, the Eighth Grcuit, in an appeal of the detention order
t hat was deci ded after the defendant had been convi cted, found that
t he def endant had been wongfully denied bail. The Suprene Court

hel d, however, that the claimat issue was no | onger live, and that

the defendant “lack[ed] a legally cognizable interest in the
outcone.” |d. Murphy controls the resolution of this issue. Now

that Lozano has been convicted, his claimthat he was wongfully
deni ed Jencks Act material is no longer a live issue and does not
serve as a basis for disturbing the conviction.

B.

Lozano argues next that the district court abused its
discretion by disqualifying his first and second defense counsel
based on conflicts of interest.

In January 2001, two days after Jose “Bobby” Flores filed a
noti ce of appearance as Lozano’s (first) counsel, the Governnent
moved to disqualify Flores, alleging a conflict of interest because

of Flores’s previous representati on of Lozano’ s co-defendant Perez.
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The magi strate judge observed that the previous drug trafficking
charges had been dism ssed and were incorporated into the present
case as part of the overall conspiracy. Flores clained not to have
| earned anything about Lozano from Perez and Lozano and Perez
signed a wai ver of any conflict, which the magi strate accepted and
deni ed the Governnent’s notion

Two nonths l|ater, the Governnent filed a sealed notion to
disqualify and requested reconsideration of the conflict issue,
arguing that Flores was now an unindicted co-conspirator in the
case. At the conflict hearing, several FBI agents testified as to
wWre intercepts and surveillance that reveal ed connecti ons between
Flores and others in the drug conspiracy. The magi strate again
advi sed Lozano of the potential conflict, which Lozano again
wai ved. The magi strate concluded that it would be i nappropriate to
allow Fl ores to continue representing Lozano, citing the integrity
of the judicial systemand based on “appearances and potential for
problems in this crimnal proceeding as it goes forward,” and
disqualified himin a witten order dated June 11

Lozano then retained Jack Pytel and Robert Berg. At a
pretrial hearing on August 20, the district court questioned
Fl ores’ s apparent continued invol venent in the case. The marshals
verified that Flores had discussed a plea offer with Lozano, and
Fl ores apparently acknow edged t hat he was back on the case at the
request of Lozano's famly. The court also inquired about any
connections between Flores and Lozano’'s new counsel. Berg
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acknow edged that Flores had first contacted hi mabout representing
Lozano should Flores be disqualified, while Lozano had apparently
hired Pytel directly. Berg clained to have had no substantive
di scussions with Flores after being hired, but that Flores had
offered to let Berg use his offices, and he did so “just to neet”
wth Flores. The court advised Lozano of this serious potenti al
conflict, which Lozano again attenpted to wai ve.

During a recess, Berg inforned the Governnent that he had
previously represented Flores on a notion to quash a grand jury
subpoena. He also stated that he mght call Flores as a wtness in
this case, but clainmed that Pytel would exam ne Fl ores. Fl ores
wai ved any attorney-client privilege he had with Berg. It was al so
reveal ed that Berg had been paid for this case directly by Flores,
with the “understandi ng” that the noney cane fromLozano’s sister.
The paynent was in cash, but Berg did not know how nuch noney he
had recei ved because he “had not counted it yet” and had not filed
any docunents reporting the transaction. At Lozano’s request, the
court appointed Mcaela Alvarez to discuss these conflicts wth
hi m

The court reconvened on Septenber 20 and decided that, in the
i ght of the questionable connections between Fl ores and Berg, and
of Pytel being able to represent Lozano with no apparent conflicts,
Berg' s potential conflicts were too great. Despite Lozano’s desire
to continue with Berg as counsel, the court deened the conflict not

wai veabl e and di squalified Berg.



This court reviews a district court’s disqualification of a
defense attorney for conflict of interest for abuse of discretion.

United States v. MIIsaps, 157 F.3d 989, 995 (5th Cr. 1998). The

Sixth Anmendnent guarantees a defendant’s right to effective
assi stance of counsel and a “correlative right to representation

free fromconflicts of interest.” Weod v. Georgia, 450 U S. 261,

271 (1981).2 An actual conflict exists when “defense counsel is
conpelled to conpromse his or her duty of loyalty or zeal ous
advocacy to the accused by choosing between or blending the
di vergent or conpeting interests of a forner or current client.”

Perillo v. Johnson, 205 F.3d 775, 782 (5th Cr. 2000) (citing

Srickland v. Washington, 466 U S. 668, 692 (1984)).

Shoul d a defendant desire to waive the conflict, the tria

court nust establish a know ng, voluntary waiver. United States v.

Garcia, 517 F.2d 272, 274 (5th Cr. 1975). In determning the
validity of a waiver, the district court is afforded “substanti al
latitude in refusing waivers of conflicts of interest not only if
an actual conflict is denonstrated, but in cases where a potenti al
for conflict exists which nmay result in an actual conflict as the

trial progresses.” United States v. Vasquez, 995 F. 2d 40, 45 (5th

2The right to assistance of counsel does not guarantee that
a defendant will be represented by a particular attorney. Caplin
& Drysdale v. United States, 491 U S. 617, 624 (1989). Although
there is a presunption in favor of a defendant’s counsel of
choi ce, that presunption nay be overcone by the existence of an
actual conflict or by evidence of a serious potential for
conflict. Weat v. United States, 486 U. S. 153, 159 (1988).
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Cir. 1993) (citing Weat, 486 U S. at 163).® The court nust also
evaluate the potential effect on the integrity of the judicial

system United States v. Medina, 161 F.3d 867, 870 (5th Cr.

1998); United States v. Rico, 51 F.3d 495, 511 (5th Gr. 1995).

Lozano argues that for an actual conflict claimto prevail on
appeal, one’s |awer nust have been operating under an actua
conflict which adversely affected his |awer’s performance. The
Governnent properly points out that the actual and/or potenti al
conflicts of interest in this case only begin with the conflicts
raised by prior representations and extend to alnobst every
concei vabl e conflict of interest problem First, the conflicted
counsel potentially has privileged information unavail able to non-
conflicted counsel. Mor eover, certain evidence indicated that
Fl ores was an i ndi ct abl e co-conspi rator, and was advi si ng ot her co-
conspirators on how to avoid detection and prosecution. |ndeed,
Fl ores was as nmuch a potential witness as a potential co-defendant.
And Berg' s connections to and dealings with Flores suggest that
Berg's representation was sinply a “pseudo-representation” by
Flores. The fact that Flores renmained involved in the case after
his disqualification further tainted Berg s representation.

In sum the district court properly observed the potentia

3An accused’s right to waive conflict-free representation is
not absolute. See, e.qg., United States v. Sotelo, 97 F.3d 782,
791 (5th Cr. 1996) (district court did not abuse its discretion
by refusing waiver to permt nmultiple representation of
def endant s) .




pitfalls during the upcomng trial and the threats tothe integrity
of the judicial process inherent in Flores’s and Berg’ s conti nued
representation of Lozano in the case. The court did not abuse its
di scretion in disqualifying them
C.
Lozano argues next that the indictnment does not sufficiently
all ege a noney |aundering conspiracy offense in violation of 18
U S. C. 8§1956(h).
W review de novo the issue of whether an indictnent

sufficiently alleges all elenents of an offense. United States v.

Bi egnaowski , 313 F.3d 264, 285 (5th Cir. 2002). The substantive

of fense of noney |aundering is set forth in 81956(a). A separate
subsection states that “any person who conspires to commt any
of fense defined in this section. . . shall be subject to the sane
penalties as those prescribed for the offense the conm ssion of
whi ch was the object of the conspiracy.” 18 U.S.C. § 1956(h). One
of the elenents of the substantive offense of noney |aundering is
that the defendant knew that the property used in a financial
transaction represented unlawful activity. Lozano contends that
the indictnent failed to allege this essential elenent of the
conspiracy offense with which he was charged.

Lozano’ s argunent fails for a nunber of reasons. First, count
3 of the indictnent charged the defendants with “know ng that the

transaction was designed in whole or in part to conceal and



di sgui se the nature, |ocation, source, ownership, and control of
the proceeds of such specified unlawful activity, and that while
conducting and attenpting to conduct such a financial transaction,
that the property involved in the financial transactions
represented the proceeds of sone form of unlawful activity in
violation of 18 U. S.C. § 1956(a)(1).” Lozano seens to argue that
Count 3 fails to allege Lozano’s know edge that the property used
in the financial transaction represented unlawful activity because
he is not listed in the “overt acts” as having such knowl edge. The
above quoted portion of the allegations of Count 3 of the
i ndi ctment adequately all eges Lozano’ s know edge that the property
involved in the financial transactions represented the proceeds of
unl awful activity.

Mor eover, because Lozano is charged with conspiracy to comm t
nmoney | aundering under 8§ 1956(h), the know edge elenent Lozano
clains is mssing fromthe indictnent is not even an el enent of the

crime. See Threadgill, 172 F.3d at 366-67. In Threadqgill, we

held that charging the defendant with conspiracy to conmt noney
| aundering was sufficient to apprise a defendant of the charged
crime without requiring the inclusion of the elenents of the
substantive crine. For these reason, we conclude that Count 3 of
the indictnent adequately charged Lozano with noney | aundering
conspi racy under 8§ 1956(h).
D
Lozano argues next that the district court erred by allow ng
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t he Spani sh speaking jury to hear and consider tapes of Lozano's
conversations in Spanish. The district court admtted into
evidence tapes of several conversations in which Lozano
participated that were conducted in Spanish. Al the jurors stated
that they spoke and understood Spani sh. The court infornmed al
parties that English transcripts of the tapes would also be
admtted, but only as aids—the tapes controlled in the event of a
di screpancy. The court also invited the defendants to submt their
own conpeting English transcripts. The court then admtted both
t he Spani sh tapes and the English transcripts. The Spani sh tapes
were played in open court and the jurors had the English
transcripts available to read as they were listening to the tapes.

Lozano argues that the district court abused its discretion
when it admtted into evidence recordings that were in a | anguage
ot her than English. He contends that such evidence allowed the
jurors to inpose their own translation of colloquial expressions,
particularly with respect to “Valley Spanish.” Lozano suggests
that the English transcript should have been the prinmary source of
evi dence and not the Spanish tapes.

We review a district court’s evidentiary rulings for abuse of

di scretion. United States v. Qutierrez-Farias, 294 F.3d 657, 661

(5" Gr. 2002). However, as in this case where the defendant
failed to object at trial, we review for plain error. United

States v. Krout, 66 F.3d 1420, 1434 (5'" Cir. 1995), citing United

States v. QO ano, 507 U S 725 (1993). To prevail wunder this
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standard, the appellant nust show an error that was plain, that
affected his substantial rights and that seriously affects the
fairness, integrity or public reputation of judicial proceedings.

The Jones Act, 48 US C. § 864, requires that court

proceedings in United States federal courts be conducted in

Engl i sh. Mor al es- Madera, 352 F.3d at 4. However, tapes of
recorded conversations are not “testinony” but are admtted in
evi dence as exhibits. This is true whether the taped conversations
are in English or sone other |anguage. 1d. At 7. The lawis also
clear that the tape recording itself constitutes the best evidence
and that a transcript of that tape is used as an aid to understand

the tape. United States v. Craig, 573 F.2d 455, 480 (7" Cr

1977) .

Lozano relies upon United States v. Valencia, 957 F.2d 1189

(5" CGir. 1992), where this court affirnmed the exclusion of taped
conversations which took place in Spanish. That case is readily
di stingui shable. In Valencia, only two of the jurors spoke Spani sh
and both parties stipulated to the accuracy of the English
transcripts of the tapes. In the instant case, however, all of the
jurors spoke Spanish and the parties did not stipulate to the
accuracy of the English translation. Furthernore, because the
English translation was admtted into evidence, the jurors had
available to themthe English translation of each tape as it was

pl ayed and had avail abl e both the tape and the English translation
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in the jury room In the light of these facts, we are satisfied

that the district court commtted no plain error in allowng the
jurors to hear the Spanish tapes.
E
Lozano argues next that the evidence was insufficient to
support his convictions for conspiracy to conmt noney |aundering
and the substantive offense. This court reviews challenges to the
sufficiency of the evidence “in the light nost favorable to the
prosecution to determ ne whether any rational trier of fact could
have found the essential elenents of the crine beyond a reasonabl e

doubt.” United States v. Brown, 217 F.3d 247, 254 (5th Gr. 2000).

“The evidence need not exclude every reasonable hypothesis of
i nnocence, and the jury is free to choose anobng reasonable

constructions of the evidence.” United States v. Cano-Guel, 167

F.3d 900, 904 (5th Cr. 1999). |If the evidence supports equally or
gives nearly equal circunstantial support to theories of guilt and
i nnocence, this Court wll reverse because, under these
circunstances, the jury nust necessarily entertain a reasonable

doubt . See, e.qg., United States v. Sanchez, 961 F.2d 1169, 1173

(5th Gir. 1992).

The el enents of a conspiracy to commt noney | aundering are:
(I') that there was an agreenent between two or nore persons to
commt noney laundering, and (2) that the defendant joined the

agreenent knowing its purpose and with the intent to further the
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illegal purpose. United States v. Meshack, 225 F.3d 556, 573 (5'"

Cir. 2000).

To establish the substantive of fense of noney | aunderi ng under
18 U S.C. 8§ 1956(a)(1)(A (i), the Government nust show the
defendant “(1) know ngly conducted a financial transaction; (2)
whi ch involved the proceeds of an unlawful activity; and (3) with

the intent to pronote or further unlawful activity.” United States

v. Dovalina, 262 F.3d 472, 475 (5'" Gr. 2002).

For purposes of 8§ 1956, a financial transaction can be
establi shed by evidence that cash proceeds from drug trafficking

are given to the care and possession of another. United States v.

Garcia Abrego, 141 F.3d 142, 160-161 (5'" Cir. 1998). To satisfy

the pronotion elenent of a noney |aundering conviction, the
Governnment nust show that a defendant conducted the financi al
transaction in question with the specific intent of pronoting the

specified unlawful, activity. United States v. Valuck, 286 F.3d

221, 226 (5'" Cr. 2002). Paynment to co-conspirators for their
participation in the conspiracy for the purpose of continuing the
unlawful activity anmounts to “pronpoting the carrying on of the

unlawmful activity.” United States v. WIlson, 249 F. 3d 366, 378 (5'"

Cr. 2001).

The Governnent produced substantial evidence to support
Lozano’s conviction for conspiracy to |aunder noney. Mul tiple
W t nesses place Lozano in charge of the drug organization: Casas

transported drugs, called Lozano if there was trouble wth a
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shipnment, and verified that attorney Flores was on standby to
provide | egal advice. Miltiple phone intercepts established that
proven drug traffickers had close ties to Lozano and that they
purchased a trailer used to transport drugs with a large cash
paynent . The CGovernnment produced evidence that nenbers of the
Lozano organi zation transported drugs and then woul d receive | arge
cash paynents for transport back to Lozano back in Texas. Thi s
evidence established the existence of an agreenent to conduct
fi nanci al transactions that pronoted the drug trafficking
enterprise as well as Lozano’s know edge and voluntary
participation in that enterprise. The jury was entitled to reject
Lozano’s evidence that his large cash purchases for property
vehicles, horses, furniture and other items were nmade from
| egitimate i ncone.

Wth respect to the substantive of fenses of noney | aunderi ng,
various wtnesses testified as to the drug related financial
transactions pertaining to each count. Testinony and wre
intercepts established that Lozano asked certain underlings to
bring hi mdrug proceeds on February 28, 2000. (Count 11) Testi nony
and wire intercepts established drug rel ated fi nanci al transactions
by Lozano’ s co-conspirators on March 8 (Count 12), March 13 (Count

13) and March 22, 2002 (Count 14). See United States v. Garcia,

917 F.2d 1370, 1377 (5" Cr. 1990)(party to a conspiracy may be
held responsible for a substantive offense commtted by a co-

conspirator even if that party has no know edge of that particul ar
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subst anti ve of fense).

Qur review of the record persuades us that the Governnent
produced substanti al evidence that would permt a rational trier of
fact to find Lozano guilty of both the conspiracy and substantive
nmoney | aundering counts.

F

In Lozano’s final assignnent of error, he argues that the
district court abused its discretion by interfering with his cross-
exam nation of certain wtnesses, thereby depriving himof a fair
trial. Lozano’ s brief points to dozens of instances in the record
where the district court interrupted his trial counsel during
cross-exanm nation of the Governnent’'s witnesses.* Lozano argues
that the district court’s actions created the appearance that the
district court sided wth the Governnent and lead the jury to
presunme quilt. Lozano further argues that the district court’s
multiple statenments to the jury explaining its inpartiality were
insufficient to cure the constitutional error.

This court reviews a district court’s exam nation of w tnesses

and i nvolvenent in a trial for abuse of discretion. United States

v. Martinez, 151 F. 3d 384, 390 (5th Cr. 1998). The district court

has w de discretion over the “tone and tenpo” of a trial and may

elicit information froma witnesses if he believes it would benefit

4 Lozano conplains of the court’s questioning of Jorge
Casas, Angel “Chago” Vela, Sergio Guerra, Ruben Vasquez, Jr.,
Mario Martinez Alejos, and FBI Agents Ernesto Cruz and Jorge
Vel asco.
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the jury. United States v. Saenz, 134 F.3d 697 (5th Cr. 1998).

In reviewing a claimof partiality by a district judge, we nust
“det erm ne whet her the judge’s behavior was so prejudicial that it
denied the [defendant] a fair, as opposed to a perfect, trial.”

United States v. Wllians, 809 F.2d 1072, 1086 (5th Gr. 1987). To

make this determ nation, we nust consider the district court’s
actions as a whol e, considering factors such as context, frequency,

and the presence of curative instructions. United States v. Lance,

853 F.2d 1177, 1182 (5th Cir. 1988).

Lozano, in his brief to this court, details literally dozens
of instances where the district court questioned wi tnesses and nade
coment s duri ng Lozano’ s cross-exam nati on of Governnent w t nesses.
Consi dered out of context, these nunbers appear troubling; however,
when we consider the fact that this trial |asted 18 days and the
Gover nnment presented 65 wi tnesses, the nunber of interruptions by
the district court is not unreasonable on its face. The need for
a trial court to question witnesses and clarify testinony is
proportionate to the length of a trial and nunber of w tnesses
presented. 1d. at 703; WIlians, 809 F.2d at 1087.

Turning to the content of the district court’s actions, a
t horough review of the record reveals that several of the district
court’s actions have been mscharacterized by Lozano in this

appeal .® The record also reveals that many of the interruptions

5> For exanple, Lozano argues that the district court
interrupted his trial counsel and called himto the bench just as
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were ainmed at renmedying the often repetitive questioning by

Lozano’'s attorney’s.® Interruptions of this type becone nore

“he was about to gain a concession” fromthe w tness regarding
the fact that he had not nentioned [the defendant] to the agent
w th whom he was cooperating before he was arrested.”
Appellant’s Brief, p. 25. The record clearly reveals that it was
Lozano’ s counsel, not the district court, who requested

perm ssion to approach the bench in order to informthe district
court that he intended to use docunents not in evidence. And,
naturally, when the Governnent expressed concern over the

genui neness of the docunents the district court rem nded the
Governnent that they would have a chance to voir dire before the
docunents were used. See R Vol. 28, p. 82-84.

6 For exanple, Lozano lists the following interruption as
probl ematic. Here, Lozano’ s counsel questions Jorge Casas on
cross and attenpts to establish that he is not trustworthy:

Q Now, M. Casas, you have told a lot of lies in your
lifetime, haven't you?

A Yes.
Q You have lied to the DEA agents, right?
A Yes.

Q As a matter of fact, when you becane an informant, you
signed a contract with the Drug Enforcenent Adm nistration
correct?

A Yes.

Q And as part of that contract, was that you not I|ie,
correct?

A Yes.

Q Yet, you lied to them correct?

A Yes.

Q Further, that you were not to be engaged in any drug
trafficking while you were an informant, yet, you went and
ventured on your own drug business while you were an

i nformant, correct?

A Yes.

Q You also lied to other drug deal ers, your co-workers or
enpl oyees or cohorts, correct?

A Yes.

Q You have asked other people to |lie, such as, your wife
and your nother-in-law, correct?

A My ex-nother-in-law and ny ex-wfe.

Q And you have asked themto |lie when the only one that
woul d benefit formthe Iie would be you, correct?

18



justified as the length of a trial increases. Saenz, 134 F. 3d at

704-05; United States v. Adkins, 741 F.2d 744, 748 (5th Gr. 1984).

The record further reveals that many of the Governnent’s w t nesses
spoke very little English and needed the assistance of an
interpreter. These |language difficulties sonetines required the

district court to ask questions to clarify the wtnesses earlier

Al Yes.

Q Wen | say “lie,” M. Casas, you instructed them
actually, to commt perjury, to commt--to say--to tell a
Iie under oath, correct?

A: | don’t understand. How is that?

Q Pardon ne. I'msorry. |If they were asked to cone in an
testify under oath, you instructed themto lie for you,
correct?

A Yes.

Q And your involvenent, with respect to drug dealing, you
have al so threatened people, correct?

A Yes.

Q And it appears as though, M. Casas, that every tine you
have a problem that is, you re caught in a crine, you
decide to join forces with | aw enforcenent agai nst ot her
peopl e, correct?

A Yes.

Q Okay. Now, you have admtted that you have lied to DEA
agents under oath, other drug deal ers, asked people to lie
for you and that’s the truth, is it not?

A Yes.

Q You' ve also had, for exanple, in your possession a
driver’s license that had your photo, yet sonebody el se’s
name; is that correct?

A Yes.

Q And you've admtted to telling big lies, huge |ies,
correct?

THE COURT: How many tinmes are we going to ask the sane
question, M. Pytel? | think he as nmade an adm ssion here.

| don’t think we need to be repetitive here.
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testinmony.’” In addition, the district court was sonetinmes required
to interject and correct the interpreter.® \Were a witness's
testinony is confusing or msinterpreted, a court is certainly
justified in interjecting for the sake of clarity and correctness.

Saenz, 134 F.3d at 704; United States v. Adkins, 741 F.2d 744, 748

(5th Cr. 1984). The record also reveals that on sone occasions

" For exanple, on direct exam nation Sergio Guerra testified
that he had spoken directly wth Lozano about hiding a shipnent
of marijuana. R Vol. 31 at 107-108. On cross exam nati on,
however, Sergio Guerra and Lozano’s counsel had the foll ow ng
exchange:

Q Has [Lozano] been involved in the drug business? Ever
been involved in the drug business?
A: Not that | know of, but people have tell ne.

* * *

THE COURT: And your testinony, you' re also saying that you
al so had a conversation yourself wwth M. Lozano, or are
your taking that testinony back?

THE W TNESS: Excuse ne, Your Honor

THE COURT: You said you had a conversation wwth M. Lozano
about sone nmarij uana.

THE W TNESS: Yes.

THE COURT: O is that not true?

THE WTNESS: That is true.

THE COURT: Ok, go ahead.

R Vol. 31 at 124-125.
8 During the cross-exam nation of Angel Vel a:

Q And it was seven nonths later, in March of this year that
you first nmet with the FBI agents about your invol venent?
THE COURT (to the interpreter): | don’'t think it was “the
attorneys” (sic) he said. | think he neant “the FBlI and | aw
enforcenment officials” is what he said.

Repeat the question because this wasn’'t interpreted
correctly.

R Vol. 31 at 26.
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the district court interjected because Lozano's counsel clearly
m scharacterized a witness’s testinony.® Finally, the record shows
that throughout the trial the district court repeatedly instructed
the jury that nothing he said or did was to be considered as an
endor senent of either party.

We have reviewed all of the passages in the record relied upon
by Lozano in support of his clainms that the district court unduly
interjected itself into the trial to Lozano's prejudice. W
conclude that the district court had solid grounds for its coments
and questions as discussed above, and thus the district court’s

coments and questions did not anbunt to an abuse of discretion.

° For exanple, on cross-exam nation of Jorge Casas:

Q Now, what has happened to all this noney that you have
made, M. Casas, throughout the years?

A: 1’ve made investnents.
Q Such as?
A: The hotel. The shops | have in Mexico.
Q What el se?
A: |’ ve bought real estate.
Q Inthe United States or in Mexico?
A: In Mexico and here.
Q Wiere do you have property here?
A Right now, | don’t have any.
Q Sothat’'s alie?
* * *
M5. PROFIT (Governnent): Your Honor, |’'’mgoing to object.
That —
* * *
THE COURT: | nean, it’s a mscharacterization to say “that’s

alie.” He didn't say that he owned it right now He said
he has invested in property and so that is a
m scharacterization and that’s a proper [objection].

R Vol. 28 at 47-48
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L1,
For the reasons stated above, we conclude that Lozano’'s
assignnents of error are wthout nerit. The judgnent of the
district court is

AFFI RVED
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