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PER CURI AM *

David Garcia-Juarez appeals fromhis conviction of illegal
reentry follow ng deportation. Garcia contends, for the first
time on appeal, that his sentence violated the relevant statutory
maxi mumof 8 U . S.C. § 1326(a) and that the district court erred
by i nposing the 16-1evel crine-of-violence adjustnent of U S S G
8§ 2L1.2(b)(1)(A(ii) because he was not actually convicted of
assault with a deadly weapon in Mnnesota in 2000. He also

contends, for the first tine on appeal, that the “felony” and

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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“aggravated felony” provisions of 8 U S.C. § 1326(b) are
unconstitutional in light of Apprendi v. New Jersey, 530 U S. 466
(2000) .

A sentence that exceeds the statutory maximumis illegal and
constitutes plain error. United States v. Sias, 227 F.3d 244,
246 (5th Gr. 2000). Garcia was deported before his schedul ed
sentencing date in Mnnesota, and he has never been sentenced on
his Mnnesota guilty plea. He was never formally adjudicated
guilty in Mnnesota. See State v. Hoel zel, 639 N. W2d 605, 609
(Mnn. 2002). Garcia was not convicted in Mnnesota for federal
imm gration | aw purposes. See Mwosa v. INS, 171 F. 3d 994, 1001-
02 (5th Gr. 1999). As the governnent concedes, the district
court therefore erred by inposing the 16-1evel adjustnent and by
sentencing Garcia to nore than two years’ inprisonnment. Because
the district court erred by sentencing Garcia under the
“aggravated felony” provision of 8 U S.C. 8§ 1326(b), we do not
reach the issue, raised for the first tine on appeal, of the
constitutionality of 8 U S.C. § 1326(b).

VACATED AND REMANDED



