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Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 5:02-Cv-211

Bef ore H G3 NBOTHAM DAVI S and PRADO, Circuit Judges.
PER CURI AM *

Bruce Lee WIlis, Texas prisoner # 717354, appeals the
district court’s dismssal wthout prejudice of his 42 U S. C
8§ 1983 conplaints based on his failure to exhaust his prison
adm ni strative renedies. The district court read WIlis's

conplaints as stating that he had not exhausted and the court

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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di sm ssed because WIllis did not provide docunentation verifying
t hat he had exhaust ed.

However, while WIlis checked on the conplaint forns that he
did not exhaust both steps of the prison grievance procedure, he
asserted further that the prison refused to answer or return his
Step 2 grievances. |If WIllis filed Step 2 grievances as his
i berally-construed conplaints allege, then he conplied with
Texas’ two-step grievance procedure, and the grievances are
deened exhausted when the tine for the prison to respond to them

expired. See Powe v. Ennis, 177 F.3d 393, 394 (5th Cr. 1999).

The district court did not address whether WIllis had
actual ly exhausted his adm nistrative renedies, but dism ssed the
conpl aints because WIllis failed to provide proof of exhaustion.
The di sm ssal on that basis was erroneous because WIIlis was
entitled to rely upon his pleadings in asserting exhaustion. See

Underwood v. WIlson, 151 F.3d 292, 296 (5th G r. 1998).

The judgnent of the district court dism ssing the conplaint
for failure to exhaust adm nistrative renedies is VACATED and the
case is REMANDED to the district court for further consideration
of the exhaustion issue.

WIllis® notion to anmend or supplenent the record on appeal
i s DENI ED.

VACATED AND REMANDED; MOTI ON DENI ED



