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Appeal fromthe United States District Court
for the Eastern District of Louisiana,
03-0218

Bef ore REAVLEY, DAVIS AND WENER, C rcuit Judges.
PER CURI AM *

Plaintiff David Taylor (“Taylor”) challenges the district
court’s dismssal on summary judgnent of his products liability
case on grounds that Taylor’s use of a diesel generator

manuf acturer by defendant Carrier Corporation (“Carrier”) did not

"Pursuant to 5" QR R 47.5, the Court has detern ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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anpunt to a “reasonably anticipated use” of the product for
pur poses of the Louisiana Products Liability Act (“LPLA").2 W
agree with the district court that the use being nade of this
product at the tinme of the injury could not have been “reasonably
anticipated” by Carrier, and affirmthe judgnent for the reasons
set forth bel ow.

| .

Carrier manufactures generators that serve as power sources
for refrigeration units used in trans-continental shipping. The
generators run on diesel fuel, which is kept in a fuel tank that
runs along the sides and bottom of the generator. Two |arge
filler caps are | ocated on each side of the top of the generator
which allow diesel to be added into the tank. A fuel plug is
| ocat ed about 3/4" fromthe bottom of the tank which allows the
generator’s fuel tank to be drai ned.

On Decenber 10, 2001, Taylor, an experienced wel der,
undertook the job of repairing a crack in one of Carrier’s
generators. Taylor pulled the plug and all owed the generator to
drain for one to two hours. He then washed the outside of the

tank and, after waiting a short tinme for it to dry, began to weld

2Loui siana law and nore specifically the LPLA controls the
appeal of this diversity case. Erie Railroad Co. v. Tonpkins,
304 U.S. 64 (1938). The LPLA sets out Louisiana s exclusive
theories of liability for manufacturers for damages caused by
their products. La. RS 9:2800.52. To recover under the LPLA, a
plaintiff nust first prove that his use was a “reasonably
anticipated use” as defined under the Act. La. R S
9: 2800. 54(A) .
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on the unit. Diesel fuel remained in the tank, however, causing
the generator to explode and Taylor to be injured.

Taylor filed suit alleging that his injuries were
proxi mately caused by Carrier’s “unreasonably dangerous”
product.® Specifically, Taylor argued that Carrier’s product is
“unr easonabl y dangerous” under the LPLA in (1)construction;
(2)design; and (3)inadequate warning. The focus of Taylor’s
claimdealt with the |Iocation of the drainage plug; he argued
t hat because the plug is located along the side, rather than at
the bottom of the generator, it is inpossible to fully drain al
fuel fromthe generator tank

The district court granted Carrier’s summary judgnent and
held that Taylor failed to denonstrate that Carrier should have
“reasonably anticipated’” his use of the generator. The court
found that Carrier should not be expected to anticipate that an
experienced wel der such as Taylor would fail to wash the inside
of the tank and fail to renove the filler caps to allow the
fl ammabl e di esel funmes to ventilate. Thus, the court dism ssed

t he defendant’s suit.*

3Though the caption includes United Technol ogies Corp. as a
named defendant, Carrier is the only defendant on appeal. The
district court, in its reasons for judgnent, confirmnmed that
Uni ted Technol ogies Corp. is a parent corporation of Carrier and
had been dism ssed fromthe action by the plaintiff. O al
Reasons at 25.

“The district court also ruled on the defendant’s
substantive theories of recovery under the LPLA. The court found
that Taylor had failed to prove that Carrier’s generator was
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1.

The LPLA defines “reasonably anticipated use” as “a use or
handl i ng of a product that the product’s manufacturer shoul d
reasonably expect of an ordinary person in the sane or simlar
circunstances.” La. R S. 9:2800.53(7). |In Kanpen v. Anerican
| suzu Motors, Inc., 157 F.3d 306, 309 (5'" Cir. 1998), we held
that, by using the term “reasonably antici pated use,” rather than
the pre-LPLA term “normal use,” which included all reasonably
forseabl e uses and m suses, the Louisiana Legislature sought to
narrow t he range of products’ uses for which a manufacturer would
be responsible. |If the plaintiff cannot successfully establish
“reasonably anticipated use,” we need not reach the substantive
theories of recovery under the LPLA. See Hunter v. Knoll R g &
Equip. Mg. Co., 70 F.3d 803, 806 n.3 (5" Cir. 1995)(Because we
conclude...was not a “reasonably anticipated use”, we need not
reach the other issues presented.).

We agree with the district court that Carrier should not be
expected to “reasonably anticipate” that users of its products
woul d fail to properly wash or ventilate its fuel -containing

generators before wel ding upon them \Well-accepted industry

“unr easonabl y dangerous” in either construction, design, or
failure to warn. Oal Reasons at 22-24. Because Tayl or cannot
pass the threshold test of “reasonably anticipated use,” we need
not reach these findings.
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standards fromthe Anerican National Standards Institute (ANSI|)?®
and regul ations fromthe Qccupational Safety and Health

Adm nistration (OSHA)® provide in great detail proper nethods of
washi ng and ventilating fuel-containing vessels to ensure that
they are totally free of flamuable materials before wel ding can
begin. Carrier had every reason to anticipate that anyone
repairing its fuel-filled generators woul d adhere to the ANSI and
OSHA gui del i nes and take comon sense safety neasures to fully
clean and ventilate products that fornerly contained flammabl e
diesel fuel. The plaintiff in this case failed to follow the
safety neasures, and offered no sunmary judgnent evi dence that

t he manufacturer should have anticipated this failure. W

therefore AFFIRM t he judgnent of the district court.

See AWS F4. 1: 1999, RECOMVENDED SAFE PRACTI CES FOR THE PREPARATI ON
FOR WELDI NG AND CUTTI NG OF CONTAINERS AND PIPING, 3.5.2, 5.2.3-.7.

6See 29 C.F. R 8§ 1910.252(Wel ding, Cutting, Brazing) and 29
CF.R § 1926.352 (Fire Prevention).
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