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Bef ore GARWOOD, JONES, and PRADO, Circuit Judges.
Edith H Jones, Circuit Judge:”

This case arises froman in remaction against a vessel
for paynent for services provided to that vessel. Despite the

vessel’s wai ver of the i ssue below, we hold that C ear Water | acked

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



standing, and the district court thus |acked jurisdiction, over
clains belonging to the stevedore Lockwood. The vessel’s
conpl aints against the judgnent for the stevedore Pacorini are
m spl aced. We AFFIRM I N PART, REVERSE | N PART, and RENDER
BACKGROUND

The MV ROSINA TOPIC (“ROSINA TOPIC') is a Liberian flag
vessel chartered at all tinmes relevant to this appeal to Tor Mar
Shi pping, A S. (“TorMar”), a Norwegi an corporation. TorMar engaged
Cl ear Water Ship Agency, Inc. (“Clear Water”) to coordinate the
di scharge of various lots of cargo carried by the vessel. Tor Mar
authorized Clear Water to procure stevedoring services for the
vessel, as well as such barging services as m ght be needed.

The ROSINA TOPIC began its journey in St. Petersburg,
Russia, carrying cargo that included zinc ingots, copper wre,
alum num t-bars, and steel Dbars. The vessel first called in
Newar k, New Jersey. Lockwood International ("Lockwood”), hired by
Cl ear Water, provided stevedoring services in Newark, and Lockwood,
inturn, hired two nore conpanies to discharge the relevant cargo
in Newark. The vessel then continued south, and on January 24,
2003, the ROSI NA TOPI C docked in New Ol eans, Louisiana, at a m d-
streambuoy systemowned by Zito Anchorage, LLC (“Zito”). Pacorini
US A, Inc. (“Pacorini”), a stevedoring conpany, had negoti ated
wth the relevant parties to unload part of the cargo in New

Orleans. Specifically, Pacorini had an agreenent from d encore,



the |l ead cargo interest for the cargo onboard the ROSINA TOPIC, to
di scharge part of the cargo (a portion of the steel bars and zinc)
on a “liner out” basis. Wen cargo is unloaded on a “liner out”
basis, the line, charterer, or vessel is responsible for all
st evedoring charges.!?

Around this time, Pacorini and the other parties becane
aware that the charterer, TorMar, had becone financially unstabl e.?
When TorMar’s insolvency becane apparent, all naned plaintiffs
demanded adequat e assurance of paynment fromall interested parties,
i ncludi ng the vessel interest for the services that are the subject
of the instant suit. As part of this demand, on January 29, 2003,
Pacorini threatened to halt work, after it had al ready di scharged
approximately two-thirds of the “liner out” cargo. At this point,
Pacorini also entered negotiations with dencore, owner of the
“I'itner out” cargo, about guaranteei ng paynent for discharge of the
zinc portion of the “liner out” cargo if Pacorini was otherw se
unabl e to obtain paynent or security fromthe vessel interests.

The “through” bill of lading for the steel bars required
delivery to Chicago to Aurora USA, Inc. (“Aurora”), which owned
that particular cargo. Although the ROSINA TOPI C was supposed to

continue to Chicago, the operators learned that it was too large to

! Addi tionally, G encore hired Pacorini separately to discharge part
of the alumnum t-bars on a “free out” basis. This second aspect of the
transactions is not at i ssue here. Wen cargo is unloaded on a “free out” basis,
the cargo owner or receiver is responsible for all stevedoring charges.

2 TorMar ultimately filed for bankruptcy in Norway on February 19,
2003.



navi gate up the M ssissippi River. Cear Water, as shi ppi ng agent,
then hired Lockwood to arrange barge transportation of the steel
bars from New Ol eans to Chicago and for stevedoring services on
arrival. On January 31, 2004, Lockwood issued an invoice to d ear
Water in the total anmount of $17,350, representing $13,300 for
barging the steel from New Ol eans to Chicago, and $4,050 for
stevedoring services in Chicago. On February 4, 2003, the steel
bars were successfully unloaded from the ROSINA TOPIC to the
appoi nted barge in New Ol eans. On February 8, C ear Water advi sed
Aurora that Lockwood was hol ding the barge in New Ol eans pendi ng
paynment for its services. |In spite of this threat, however, the
barge eventually made its trip and the steel bars were unl oaded in
Chi cago. Al though neither Lockwood nor its hired stevedore Ceres
was ever paid, at no tinme did either conpany assign its clains to
Cl ear Water.

On February 7, 2003, Clear Water, Zito, and Pacori ni
filed a conplaint against the vessel, in rem seeking to have the
vessel arrested. That sane day, Topal Navigation Conpany, Inc.,
t he owner of the vessel, deposited $205,178.08 in the registry of
the court in lieu of arrest.

Follow ng a bench trial, the district court delivered
oral reasons and entered a witten judgnent in favor of the three
plaintiffs. The district court found that all three plaintiffs had
provi ded necessaries to the vessel and were entitled to maritine
liens to secure paynent. Additionally, the court found that all
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plaintiffs maintained their |liens on the vessel, and that none of
the nanmed plaintiffs waived their rights to assert maritine liens
agai nst the vessel. The district court awarded C ear Water $5, 000
for the services provided to the vessel as the ship’s agent. This
award is not disputed in the appeal. The district court also rul ed
in Clear Water’'s favor for the expenses paid to Lockwood for
stevedoring and barge transportation services in Newark, New
Ol eans, and Chicago. Specifically, the district court held “that
Clear Water is obligated to collect and pay Lockwood for
stevedoring services in Newark which amount to $2,177.85, and
Chicago in the amount of $4, 050, as well as the charges associ at ed
w th barge novenent of cargos from New Oleans to Chicago in the
amount of $13,300.” District Court Op. at 10. The district court
awar ded docking and line handling fees to Zito. This award has not
been appeal ed. The district court also awarded Pacorini $42, 950
for the discharge of a cargo of zinc while the vessel was noored in
New Ol eans, rejecting the contention that G encore entered into a
val id agreenent to guarantee these paynents.

The vessel tinely filed a notice of appeal. On notion of
the vessel, the district court ordered paynent of the parts of the
j udgnment which were not subject to appeal and stayed execution on
the remai nder of the judgnent.

DI SCUSSI ON



Appel | ant - Def endant ROSI NA TOPI Cr ai ses several clai ns of
error. First, the ROSINA TOPIC contends that C ear Water |acked
standing to assert clains for charges owed to Lockwood, and thus
the district court’s award to Clear Water should be reversed
because that court |acked jurisdiction. |In the alternative, the
vessel clains the district court erred as a matter of fact in
finding that Cear Water had a valid maritinme |lien against the
ROSI NA TOPIC.  Second, the vessel contends the award to Pacori ni
should be reversed because Pacorini waived its maritinme I|ien.
Finally, the vessel asserts that the district court erroneously
awar ded Pacorini excessive danmages.

Upon appeal of a judgnent rendered t hrough a bench trial,
we review the factual findings for clear error and concl usi ons of

| aw de novo. See Maritrend, Inc. v. Serac & Co., 348 F.3d 469, 470

(5th Gr. 2003). Factual determ nations nade under an erroneous
view of legal principles are reviewed de novo. 1d. Additionally,

m xed questions of |law and fact are revi ewed de novo. See Davis V.

Qdeco, Inc., 18 F.3d 1237, 1244 n.30 (5th Gr. 1994).

The requirenent that a party have legal standing to
assert a violation of legal rights is a constitutional requirenent
of jurisdiction that nust exist throughout the litigation and

cannot be waived. See Valley Forge Christian College v. Anericans

Uni ted for Separation of Church and State, Inc., 454 U S. 464, 475-

76, 102 S. . 752, 760 (1982); Warth v. Seldin, 422 U S. 490, 498-

99, 95 S. . 2197, 2205 (1975); Asbestos Infornmation Assoc./North

6



Anerica v. Reich, 117 F.3d 891, 893 (5th Cr. 1997). To have

standing, (1) a plaintiff nmust have suffered an actual injury of a
legally protected interest which is both (a) concrete and
particul ari zed and (b) actual or immnent; (2) a causal connection
must exi st between the injury and the conpl ai ned of conduct; and
(3) alikelihood nust exist that a favorable decision wll redress

the infjury. Lujan v. Defenders of Wldlife, 504 U S. 555, 560-61,

112 S. C. 2130, 2136 (1992).

As Clear Water never paid Lockwood any of the costs
Lockwood was due for services rendered to the vessel, it lacks a
cogni zable “injury” fromthe dispute unless it sonehow inherited

t he cl ai s Lockwood had agai nst Def endant s- Appel lants. Cf. Florida

Dep’t of Ins. v. Chase Bank of Tex. Nat. Ass’'n, 274 F.3d 924, 931

(5th Gr. 2001). Under general maritinme law, a maritine agent
acting on behalf of a disclosed principal is not I|iable for
contract clains stemmng fromcontracts the agent executes on the

principal’s behalf. See Atlantic & @Qlf Stevedores, Inc. V.

Revel l e Shipping Agency, Inc., 750 F.2d 457, 459 (5th Cr. 1985).

Clear Water, as the agent of disclosed principals ROSINA TOPIC
and/or TorMar, could not have been held liable to Lockwood for
clains arising out of contracts Cear Water executed on these
principals’ behalf. Thus the opposite is also true: where C ear
Water risked no liability, it can win no recovery as agent to
di scl osed principals. Mreover, Cear Water offered no evidence in
the district court that Lockwood had assigned its clains against
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Def endant s- Appel l ants to Clear Water. Cear Water | acks standing
to sue and recover fromthe Defendants-Appellants —and in fact has
| acked standing from the outset of the lawsuit.® Thus we nust
reverse the district court on its decision awarding danages to
Clear Water; the judgnment in Clear Water’s favor for $19,527.85 is
REVERSED. 4

For two reasons, the vessel contends the district court
erred in awardi ng damages to Pacorini because Pacorini waived its
maritime |ien. A supplier of necessaries enjoys a strong
presunption that it has not waived its maritine |ien. Qlf al

Trading Co. v. MV CARIBE MAR, 757 F.2d 743, 750 (5th G r. 1985).

To overcone this presunption, a defendant bears the burden of
showi ng that the plaintiff took affirmative actions that manifested
plaintiff’s clear, purposeful, and deliberate intention to forego
the maritine lien. 1d.

First, the vessel asserts that Pacorini waived its

maritime lien by filing a premature in remsuit. But this caseis

8 At oral argunment, counsel for the vessel conceded that he had never
raised this argument inthe district court —and in fact intentionally chose not
to raise such an argunent. The fact that this jurisdictional defect can be
rai sed and addressed in the first instance in this court is an irreducible truth
of constitutional law. However, that |egal point does not nean that a party
serves his client, the interests of justice, or his ethical obligations
sufficiently by failing to raise the argunent in the first instance in the
district court. This “strategic decision” wasted judicial resources. Although
we will not inpose sanctions for this infraction, we trust that counsel wll
refrain fromthis course of action in the future.

4 Because the district court |acked jurisdiction to adjudicate C ear
Water’'s clains arising fromLockwood’' s charges, we need not address the vessel’s
alternative argunment as to whether Clear Water had a valid maritime |ien against
t he ROSI NA TOPRI C.



unli ke Veverica v. Drill Barge Buccaneer No. 7, 488 F.2d 880 (5th

Cr. 1974), where premature arrest of a vessel constituted an
i ndependent breach of the contract giving rise to the lien, and
where the court determned that the vessel did not have to be
seized to protect the lien. Here, Pacorini did not imediately
sei ze the vessel but instead notified all vessel representatives
prior tothe suit, pronpting themto post security and avoi d arrest
and the interruption of trading. Finding waiver or repudiation of
a mritime lien wunder these circunstances would vitiate an

i nportant aspect of maritinme law —providing a nmaritinme lien to

st evedores servicing vessels. See Atlantic & Gulf Stevedores, Inc.

v. MV GRAND LOYALTY, 608 F.2d 197, 201 (5th Gir. 1979) (“[I]t was

the intent of the Congress to make it easier and nore certain for
stevedores and others to protect their interests by naking maritine
liens available where traditional services are routinely
rendered.”).

Second, the vessel points to the arrangenent Pacori ni
made with d encore for paynent as evidence of waiver. At trial
however, the court found that G encore’s willingness to guarantee
paynent for the discharging of the zinc portion of the liner out
cargo was contingent upon Pacorini’s inability to secure paynent or
security from an alternative source. This arrangenent between
Pacorini and d encore did not anmount to a sufficiently “clear and
unequi vocal” intent to rely exclusively on the credit or security
of a cargo receiver to constitute waiver of a maritine lien. The
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district court’s determ nation conports with our rel evant casel aw,
whi ch establishes that “[i]f the evidence shows that the clai mnt
relied on the credit of the vessel to sonme extent, we will not find

a waiver of the maritine lien.” Maritrend, Inc. v. Serac & Co.,

348 F. 3d 469, 473 (5th Cr. 2003). W will not disturb this aspect
of the district court’s decision.

Finally, the vessel chall enges Pacorini’s damage award as
excessive. W review this factual determnation for clear error.

See Sosa v. MV LAGO | ZABAL, 736 F.2d 1028, 1035 (5th Gr. 1984).

A verdict is excessive if it is greater than the maxi num anount a

trier of fact could properly have awarded. Caldarera v. Eastern

Airlines, Inc., 705 F.2d 778, 784 (5th Cr. 1983).

The trial court awarded Pacorini the invoiced anmount of
$42, 950, which that court considered “reasonable and justified”
based on the evidence. The vessel contends that this award is
$7, 000 higher than the original ambunt Pacorini agreed to charge.
However, the district court considered this anount the appropriate
mar ket rate; the lower price quote reflected a “vol une discount.”
As TorMar becane insolvent, its inability to produce additiona
vol unme for Pacorini justified Pacorini’s unwillingness to extend
the concomtant discount. The district court did not clearly err
in awarding this |evel of damages; we thus affirmall aspects of

the award to Pacorini.
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AFFIRVED |IN PART, REVERSED IN PART, and RENDERED.
JUDGMVENT RENDERED | N REVI SED AMOUNT. Each party shall bear their

own costs on appeal .
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