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Bef ore BARKSDALE, STEWART, and DENNI'S, Circuit Judges.
PER CURI AM *

G egori an Raf ael Reyes- Gonez appeal s the denial of his habeas
petition, pursuant to 28 U.S. C. § 2241. As discussed infra, his
appeal is treated as a petition for review of the underlying order
of renoval .

Reyes- Gonez, a native and citizen of the Dom ni can Republi c,

entered the United States as a | awful permanent resident on 13 June

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



1970. On or about 6 June 1995, he was convicted in New York of
crimnal possession of a weapon in the third degree and was
sentenced to one year’s inprisonnent. On 19 January 1996, the
I mm gration and Naturalization Service issued an order to show
cause, charging himw th deportability based on his conviction.

On 14 July 1997, after pleading guilty to a federal charge,
Reyes- Gonez was sentenced, inter alia, to 120-nonths i nprisonnment
(later reduced to 60 nonths) for conspiracy to possess with intent
to distribute in excess of 50 grans of cocai ne base and cocai ne.
Post-arrest, he began cooperating wth federal |aw enforcenent
officials, providing testinony that |led to the conviction of other
drug deal ers.

On or about 26 April 2001, venue of Reyes-CGonez’s deportation
proceedi ngs was transferred from New York to Oakdal e, Loui si ana,
where Reyes- Gonez was detained on his federal conviction. On 10
May 2001, an additional charge of deportability was fil ed against
hi m for having been convicted of an aggravated fel ony.

Reyes- Gonez applied for asyl umand w t hhol di ng of renoval and
for relief under the Convention Against Torture (CAT). The
| mm gration Judge (1J) denied this application and ordered his
renmoval. Reyes-CGonez’ s appeal, through counsel, to the Board of
| mm gration Appeal s (BIA) was di sm ssed. Proceedi ng pro se, Reyes-
Gonez filed a tinely petition for review of the BIA's decision in

the Second Circuit. The petition was transferred to this court on



28 January 2005 and was dism ssed for lack of jurisdiction on 28
April 2005.

In April 2002, while his petition was pending in the Second
Circuit, Reyes-CGonez filed a habeas petition, pursuant to 28 U. S. C
8§ 2241, and a notion for a stay of deportation, again proceeding
pro se, in the United States District Court for the Eastern
District of New York. This habeas petition was transferred to the
Western District of Louisiana, where, after Reyes-Gonez obtai ned
counsel, it was dism ssed with prejudice. Reyes-Conzales filed a
tinmely notice of appeal. On 6 June 2005, this court granted his
nmotion for stay of deportation pending appeal.

Despite 8 106 of the REAL ID Act, 8 U S C. § 1252, which
divests federal courts of jurisdiction over 8§ 2241 petitions
attacking renoval orders, we have jurisdiction to review Reyes-
Gonez’ s chal | enge. Rosales v. Bureau of Immgration & Custons
Enforcenent, 426 F.3d 733, 735-36 (5th Cr. 2005), petition for
cert. filed, (U S. 24 Cct. 2005) (No. 05-7335) (“[H] abeas petitions

that were al ready on appeal as of the REAL ID Act’s effective
date [of 11 May 2005] ... are properly converted into petitions
for review.). Further, although “8 U S C 8 1252(b)(2)(0C
general ly prohibits judicial reviewof renoval orders issued on the
basis of an alien’s conm ssion of an aggravated felony”, the REAL
| D Act provides that none of its jurisdiction-stripping provisions

shal | be construed as precluding review of constitutional clains



or questions of |lawraised upon a petition for reviewfiled with an
appropriate court of appeals’”. ld. (quoting 8 US.C 8§
1252(b) (2) (D) (2005)).

Because Reyes- Gonez raises nmultiple constitutional issues, we
have jurisdiction, pursuant to 8 1252(b)(2)(D), to review them
| d. We review constitutional challenges de novo. Soadj ede v.
Ashcroft, 324 F.3d 830, 831 (5th Gr. 2003).

First, Reyes-CGonez clainms that, if renoved to the Dom ni can
Republic, heis likely to be injured or killed; and that this woul d
violate his right to substantive due process under the Fifth
Amendnent . In support, he relies on the state-created danger
doctrine, which has never explicitly been adopted by this court.
Scanlan v. Tex. A&M Univ., 343 F.3d 533, 537 (5th Cr. 2003).
Under this doctrine, due process is viol ated when state actors: (1)
“use[] their authority to create a dangerous environnent for the
plaintiff”; and (2) “act[] wth deliberate indifference to the
plight of the plaintiff”. ld. at 537-38 (setting forth the
elements of the cause of action in analyzing a pleading s
constitutional claimfor relief, pursuant to 42 U S C 8§ 1983).
Because Reyes-CGonez did not raise this state-created danger
challenge in district court, we will not reviewit here. Martinez
v. Tex. Dep’'t of Crimnal Justice, 300 F.3d 567, 574 (5th Gr.

2002) (refusing to disturb this court’s “long established course of



refusing, absent extraordinary circunstances, to entertain |egal
i ssues raised for the first tinme on appeal”).

Second, Reyes-CGonez clains that his renoval to the Dom ni can
Republ i c woul d constitute cruel and unusual punishnment in violation
of the Eighth Amendnent. This claimis without nerit. Cortez v.
INS, 395 F.2d 965, 967 (5th Cir. 1968) (holding that Eighth
Amendnent protections against cruel and unusual puni shnent do not
apply to deportation proceedings).

Reyes- Gonez contends that Cortez cannot stand in the |ight of
INS v. St. Cyr, 533 U.S. 289 (2001). That decision, however, did
not overrule Cortez. ld. at 324 (holding that “the presunption
against retroactivity applies far beyond the confines of the
crimnal lawf, and the] ... nere statenent that deportation is not

puni shnment for past crinmes” did not preclude its considering “an
alien's reasonable reliance on the continued availability of
discretionary relief”). Further, post-St. Cyr, nunmerous courts
have continued to hold that the Ei ghth Arendnent does not apply to
deportation proceedings. See e.g., Eliav. Gonzales, 418 F. 3d 667,
675 (6th Cr. 2005) (“[T]he Eighth Anmendnent is inapplicable to
deportation proceedi ngs because, as the Suprene Court has held,
deportation does not constitute punishnent”.); Cadet v. Bul ger, 377

F.3d 1173, 1196 (11th Cr. 2004) (“Because i mm gration proceedi ngs

are not crimnal and do not constitute punishnment, [Petitioner’s]



argunent that his renoval ... will violate the Ei ghth Amendnent
| acks nerit.”).

Third, Reyes-CGonez clains he received ineffective assistance

of counsel in violation of the Fifth Anendnent. (H's Sixth
Amendnment right to effective assistance of counsel 1is not
i npli cated because the chal | enged renoval proceedi ng was civil, not
crimnal.) To prevail wunder this claim he nust show (1)

deficient performance; and (2) substantial prejudice, resulting
fromthe ineffective representation. Mranda-Lores v. INS, 17 F. 3d
84, 85 (5th Gir. 1994).

Al t hough Reyes-Gonmez has net the first prong by show ng
deficient performance, he has not shown the second —resulting
prej udi ce. To show prejudice, he nust establish “there is a
reasonable probability that, but for counsel’s unprofessional
error[], the result of the proceedi ng woul d have been different”.
United States v. WIIlianmson, 183 F.3d 458, 463 (5th Gr. 1999)
(internal citation and quotation marks omtted) (alteration in
original). Reyes- Gonez woul d have been subject to deportation
however, even with effective representation. Therefore, this claim
al so fails.

In addition to these constitutional challenges, Reyes-CGonez
clains the |J applied the wong standard when determ ni ng whet her
he was entitled to relief under the CAT. “We have authority to

review only an order of the BIA not the |J, unless the [J's



deci sion has sone inpact on the BIA' s decision.” M khael v. INS,
115 F. 3d 299, 302 (5th Gr. 1997). The Bl A di sm ssed Reyes- Gonez’ s
appeal because it agreed with the 1J' s decision, “find[ing] no
reason to disturb [its] findings”. Therefore, we reviewthe IJ' s
decision. See id.

The 1J hel d Reyes-Gonez ineligible for withhol di ng of renoval
under the CAT because of his five-year sentence for a conviction of
an aggravated felony, and that he failed to neet his burden of
proof with regard to deferral of renoval. Reyes-Gonez chall enges
the latter finding, claimng the IJ applied the wong standard by
requi ring a specific nexus between the harm Reyes- Gonez feared and
a governnent official in the Dom nican Republic. Reyes- Gonez
concedes, however, that to obtain deferral of renoval under the
CAT, he nust prove his torture would be “inflicted by or at the
instigation of or with the consent or acquiescence of a public
official or other person acting in an official capacity”. Efe v.
Aschcroft, 293 F. 3d 899, 907 n.8 (5th Cr. 2002) (quoting 8 C.F.R
§ 208.18(a)(1)). Therefore, his true claimis that thelJ erred in
finding that he failed to neet his burden of proof in this respect.
Such claimis based on the | J’s factual finding; therefore, we | ack
jurisdiction. See Rosales, 426 F.3d at 736; see also Ham d v.
Gonzal es, 417 F.3d 642, 647 (7th Gr. 2005 (holding it |acked
jurisdiction to reviewan aggravated felon’s CAT claimwhere it did

not concern a constitutional issue or question of |aw).



Finally, Reyes-Gonez’ s request to stay this proceedi ng pendi ng
the decision of simlar issues in his separate petition for review
to the Second Circuit is nmoot. As discussed supra, that petition
was transferred to this court and dismssed for |ack of
jurisdiction.

DENI ED



