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This appeal arises fromthe convictions of Johnny Davis and
Ri chard Porter for several offenses. The indictnent charged
Davis and Porter with conspiring to distribute heroin and use
firearnms in connection with drug trafficking activities. 1In
addition, the indictnent charged Porter with using a firearmto
commt murder during the course of a drug trafficking conspiracy

and charged Davis wth four instances of using a firearmto

"Pursuant to 5TH QRoUT RULE 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



commt nmurder in the course of a heroin trafficking conspiracy.
The indictnment also charged Davis and Porter with other firearns
of fenses. The governnent sought the death penalty agai nst Davis.
A jury convicted Porter of all counts brought against him The
jury convicted Davis of all counts brought against him except the
counts involving one of the nmurders and the possession of a
firearmon the date of that nmurder. The jury rejected the death
penalty for Davis. Davis and Porter challenge their convictions
in this appeal.
Motion to Suppress Wretap Evidence

Part of the evidence the governnent used to connect Porter
and Davis to the drug conspiracies and the shootings consisted of
t el ephone conversations obtained by wiretaps. Prior to trial,
Davis and Porter noved to suppress the wiretap evidence. Davis
and Porter argued that the wiretaps were unlawful under the plain
| anguage of federal and then-applicable state | aw because the
applications for the wretaps were signed by an assistant in the
of fice of the Louisiana Attorney Ceneral, rather than the
Attorney General hinmself. The district court determ ned the
w retaps were lawfully obtai ned because Loui siana | aw di d not
expressly prohibit delegation of authority to sign wretap
applications and admtted evidence obtained fromthe wretaps
during trial. On appeal, Davis and Porter challenge the district

court’s conclusion that the wiretaps were lawful. Davis and



Porter maintain that federal law allows wiretap authorization by
a state’s principal prosecuting attorney, but that it does not
permt an assistant attorney general to sign a wiretap
application. This court reviews the district court’s concl usion
de novo.!?

Federal |aw governs the admssibility of state-authorized
wiretap evidence in federal crimnal cases.? The federal statute
for state wretaps provides as follows:

The principal prosecuting attorney of any State, or the
princi pal prosecuting attorney of any political

subdi vision thereof, if such attorney is authorized by
a statute of that State to nake application to a State
court judge of conpetent jurisdiction for an order

aut hori zing or approving the interception of wre,
oral, or electronic communications, may apply to such
judge for . . . an order authorizing, or approving the
interception of wire, oral, or electronic

comuni cations by investigative or |aw enforcenent

of ficers having responsibility for the investigation of
the of fense as to which the application is nade. . . .3

This court previously determ ned the purpose of the provision
nam ng the “principal prosecuting attorney”:

was not to designate a particular officer by name or
title but to ensure the centralization of policy
decisions of this type at the highest practicable
levels . . . [and] “to provide for the centralization
of policy relating to statew de |aw enforcenent in the
area of the use of electronic surveillance in the chief

1See United States v. Edwards, 303 F.3d 606, 619 (5th Gr.
2002) .

2See United States v. Nelligan, 573 F.2d 251, 253 (5th Cr
1978) .

318 U.S.C. 8§ 2516 (enphasis added).
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prosecuting officer of the State.”*
The court explained that state | aw defines the state’s chief
prosecuting officer for the purpose of applying for a wiretap.?®

Loui si ana | aw desi gnates the crimnal division of
Loui siana’s Departnent of Justice as responsible for “crimnal
prosecution”® and nanes the Attorney General as the executive
head and chi ef admi nistrative officer of the departnent.’ Thus,
the Louisiana Attorney General serves as the state’s chief
prosecuting attorney. The question remains, however, whether
Loui si ana has authorized only the Attorney Ceneral to apply for
W r et aps.

At the tine the assistant attorney general signed the
application questioned here, section 1308 of Louisiana's
el ectronic surveillance statute authorized the “attorney general,
with the approval of the district attorney in whose district the
interception of wire or oral conmunications shall take place,” to

apply for a wiretap.® The Louisiana |egislature anmended the

“United States v. Pacheco, 489 F.2d 554, 562 (5th Cir. 1974)
(quoting S. Rer. No. 90-1097, reprinted in 1968 U S.C.C. A N 2112,
2187) .

°See Pacheco, 489 F.2d at 562.

SLA. REv. STAT. ANN. § 36: 704E (West Supp. 2004).

'See id. § 36:701B

81995 La. Sess. Law Serv. 1130 (West) (recording the
enactnment of the Wre or Oal Conmuni cati ons—Aut hori zation for

I nt ercepti on—Evi dence of Additional O fenses Act).
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statute the follow ng year to expressly authorize the “attorney
general, or the deputy or any assistant attorney general acting
pursuant to the authorization of the attorney general” to apply
for a wiretap.® Davis and Porter contend the anendnent indicates
Loui siana’s intent to expand the persons who can apply for a
wretap, and that at the tine the challenged applications were
signed, Louisiana did not permt an assistant attorney general to
sign the applications. The anendnent, however, is nore
appropriately viewed as a clarification of Louisiana | aw.

Loui siana’s | aws of statutory construction require courts to
interpret laws of the sanme subject matter in reference to each
other.® \Were two statutes deal with the sane subject matter,
courts mnmust harnonize the statutes to the extent possible. !

Wth respect to the duties and responsibilities of the Attorney
Ceneral, Louisiana |law indicates that the state permtted an
assi stant attorney general to apply for a wiretap before section
1308 was anended. Specifically, state |aw provides that the
functions of the Attorney General shall be executed by the

“offices and officers” of the state Departnent of Justice.??

92002 La. Sess. Law Serv. 128 (West)(reporting the creation
of the Louisiana Anti-Terrorism Act).

1°See La. Municipal Ass’'n, Parish of Jefferson v. Louisiana,
No. 04- CA-0227, 2005 W. 106494, at *13 (La. Jan. 9, 2005).

1See La. Municipal Ass’'n, No. 04-CA-0227, 2005 W. 106494,
at *3.

2See LA. Rev. STAT. ANN. § 36: 701B (West Supp. 2004).
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Loui si ana | aw desi gnates the heads of each division within the
Departnent of Justice as officers of the departnent.?®

In this case, the assistant attorney general who signed the
chal | enged wiretap applications was the head of the crimnal
division and was thus an “officer” of the Louisiana Departnent of
Justice within the neani ng of Louisiana |law. Reading these
provi sions together with section 1308 which defines a particular
Attorney General function—applying for a w retap—+ndi cates
Loui siana permtted the assistant attorney general who headed the
crimnal division to apply for a wretap before section 1308 was
anended. Because no question exists about whether the assistant
attorney general who signed the chall enged applications here
acted under the authority of the Attorney CGeneral, this court
concludes that the wiretaps were | awful even though the assistant
attorney general in charge of the crimnal division signed the
appl i cations.

Davis and Porter al so conplain that the wiretaps were
unl awf ul because Loui siana | aw does not permt private
contractors to nonitor wretapped communi cations. After the
W retaps were approved, the Drug Enforcenent Agency hired private
contractors who worked for a conpany called Lafayette Goup to

monitor the wiretaps. The Lafayette Goup is nostly conprised of

13See id. § 36:701E(1) (naming officers of the departnent as
the attorney general, the chief deputy attorney general, and the
directors of the divisions of the departnent).
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retired |l aw enforcenent officers. The contractors nonitored and
transcribed intercepted conversations under the supervision of
Loui siana | aw enforcenent officers. Because the Lafayette G oup
monitored the wiretaps, Davis and Porter maintain that the

W retaps were unlawful and that the district court erred by
admtting the evidence obtained fromthe wretaps.

Federal |aw governs the admssibility of state-authorized
wiretap evidence in federal court.! State-authorized wretaps
nust conply with federal and state law. ® Here, no question
exi sts about whether the wiretaps conplied with federal |aw
because the federal wretap statute expressly authorizes the use
of a governnent contractor to intercept a wiretap.® Unlike the
federal statute, the Louisiana wretap statute does not
specifically authorize governnent contractors to intercept
W retaps. Instead, the Louisiana electronic surveillance statute
provides for “an order authorizing or approving the interception

of wire or oral communications by an investigative or |aw

enforcenent officer having responsibility for the investigation

14See Nelligan, 573 F.2d at 253-54.

15See 18 U. S.C. § 2516(2) (requiring conpliance with state
I aw) .

*See 18 U. S.C. § 2518(5)(stating that a governnent
contractor acting under the supervision of an investigative or
| aw enforcenent officer nmay intercept wretaps).
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of the offense as to which the application is nade.”” The
statute defines “investigative or |aw enforcenent officer,” in
part, as a “conm ssioned state police officer.”!® Davis and
Porter rely on this definition to support their argunent that
Loui siana law permts only comm ssioned state police officers to
nmoni tor wretaps.

Two Loui siana courts of appeal have affirnmed convictions in
which wiretap evidence gathered by the Lafayette G oup was
used. ® Those decisions indicate that Louisiana |aw permts |aw
enforcenent officers to use private contractors to nonitor state
wretaps. |In one of those decisions, a Louisiana court of
appeal s rejected the argunent that Davis and Porter advance
here.?® Even if using the Lafayette G oup was inproper under
Loui siana law, using private contractors to nonitor wretaps
woul d constitute a mere technical violation of the Louisiana

el ectronic surveillance statute and does not require the

VLA, ReEv. STAT. ANN. 8§ 15: 1308A (West Supp. 2004) (enphasis
added) .

18] d. § 15:1302(12).

19See State v. Esteen, 821 So. 2d 60, 72, 79 (La. App. 5
Cr. 2002) (affirmng convictions wthout addressing the
propriety of the use of the Lafayette G oup); State v. Sterling,
825 So.2d 1279, 1290-94 (La. App. 4 Gr. 2002) (expressly
uphol di ng the use of the Lafayette G oup after extensive
anal ysi s) .

20See Sterling, 825 So.2d at 1290-94.
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suppressi on of evidence under Louisiana law.?* This court
concl udes that Louisiana |aw permits |aw enforcenent to use a
private contractor, working under the supervision of a | aw
enforcenent officer, to nonitor a wwretap. Thus, the w retaps
were | awful.

Because the wiretaps were lawful, the evidence obtai ned by
the wiretaps was adm ssible and the district court did not err by
denying the notion to suppress. Having nade this determ nation,
the court need not address Davis’s and Porter’s other argunents
about the admssibility of the wiretap evidence as those
argunents are based on unlawful wretaps.

Motion for Acquittal

The remai ning argunents in this appeal apply only to Porter.
Porter first contends that the district court erred by denying
his notion for acquittal on counts 10 and 13. Count 10 all eged
that Porter used a firearmto shoot and kill Leonard Mrgan
during the course of the heroin distribution conspiracy charged
in count 1. Count 13 alleged that Porter used a firearmto shoot
Shantell Blouin during the course of two crines: the conspiracy
to distribute heroin charged in count 1 and the distribution of

crack cocai ne charged in count 12. On appeal, Porter contends

2lSee State v. Neisler, 666 So.2d 1064, 1068 (La. 1996)
(treating police officers’ failure to present their informant to
the judge when obtaining the wiretap order, as required by the
Loui si ana el ectronic surveillance statute, as a technical
violation that did not require suppression).
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that there was insufficient evidence for the jury to convict him
of the firearnms counts and that the district court should have
granted his notion for acquittal.

“A notion for a judgnent of acquittal challenges the
sufficiency of the evidence to convict.”? “The evidence is
sufficient if, drawing all reasonable inferences and credibility
determnations in the |ight nost favorable to the prosecution, a
rational trier of fact could have found that the evidence
established the essential elenents of the crinme beyond a
reasonabl e doubt.”2* This court reviews the denial of a nobtion
for a judgnent of acquittal de novo.?

Al t hough Porter conplains about insufficient evidence, the
gover nnment presented evidence that Porter ordered Mrgan’ s nurder
fromprison. Viewng the evidence in the light nost favorable to
t he prosecution, the evidence showed that Porter instructed Davis
to kill Morgan because Mrgan was invading Porter’s heroin-
trafficking territory. In particular, Bruce Baker testified that
while he and Porter were incarcerated, Porter told himthat he
wanted Timmy Carruth to kill Morgan, but that Carruth was taking

too long to do it, and therefore, he gave Davis the go ahead to

2United States v. Medina, 161 F.3d 867, 872 (5th Gr.
1998) .

ZBUnited States v. Daniels, 281 F.3d 168, 178 (5th Cr.
2002) .

24See Medina, 161 F.3d at 872.
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kill Mrgan. Although Porter presented evidence that Carruth
killed Mdrgan, that evidence presented a different theory about
Morgan’s nurder—that Carruth killed Mdrgan because of his own
conflict with Morgan. Choosing between these theories required
the jury to weigh the credibility of the witnesses. By
convicting Davis and Porter of Morgan’s nmurder, the jury rejected
Porter’s theory and accepted the governnent’s theory. Accepting
all credibility choices in favor of the jury's verdict, ?®
sufficient evidence supports the verdict on count 10.

Porter also conplains that insufficient evidence exists that
he used a firearmin furtherance of cocaine distribution or
heroin trafficking to support count 13. Like his argunent about
count 10, Porter’s argunent rests on the jury' s credibility
determ nations. The evidence presented two different theories
about why Porter shot Blouin: the governnent contended that
Porter wanted to prevent Blouin fromrevealing that Porter used
cocai ne, thereby revealing Porter’s vulnerability to those who
wanted to nove in on his heroin-distribution territory; Porter
contended that he shot Blouin to prevent her fromrevealing to
his child s nother that he was trading cocaine with Blouin for
sex. Although the evidence in support of either theory was not
overwhel m ng, the jury chose the governnent’s theory and rejected

Porter’s theory. Accepting all credibility choices in favor of

2°See United States v. Johnston, 127 F.3d 380, 401 (5th Cir.
1997).
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the jury's verdict,? sufficient evidence supports the verdict on
court 13.
Motion to Sever

Porter next contends that the district court erred by
failing to sever counts 12 through 15 of the indictnment. Counts
12 through 14 charged Porter with drug and weapons offenses in
connection with Blouin’s shooting. Count 15 charged Porter with
being a felon in possession of a weapon-the gun Porter possessed
when he was arrested for shooting Blouin. Before trial, Porter
moved to sever these counts. Porter argued that trying himon
t hese counts sinmultaneously with count 10, which invol ved the
mur der of Leonard Morgan, would prejudice him Porter also
argued that trying himon count 15 along with counts 1 through 3,
whi ch charged himw th participating in a drug conspiracy, would
prejudice him The district court denied the notion because the
di sputed counts were based on allegations of the sanme or simlar
character as the alleged drug conspiracy and fell within the tine
frame of the alleged conspiracy. On appeal, Porter maintains
that he was prejudiced by the inflammtory evi dence of the
shooting of Blouin and the evidence that he was a gun-carrying
f el on.

In reviewing the denial of a notion to sever, the court nust

first determ ne whether the initial joinder of the counts was

26See Johnston, 127 F.3d at 401.
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proper under Rule 8(a) of the Federal Rules of Crim nal
Procedure.?” Rule 8(a) provides as foll ows:

Two or nore offenses may be charged in the sane

indictment or information in a separate count for each

offense if the offenses charged, whether felonies or

m sdeneanors or both, are of the same or simlar

character or are based on the sane act or transaction

or on two or nore acts or transactions connected

together or constituting parts of a conmon schene or

pl an. 28
Rule 14 further provides that if it appears that a defendant is
prejudi ced by a joinder of offenses, the court may order a
separate trial of the counts.? Thus, this court reviews the
denial of a notion to sever for an abuse of discretion.®® To
denonstrate an abuse of discretion, Porter nust denonstrate a
“specific and conpelling prejudice that resulted in an unfair
trial and such prejudice nust be of a type against which the
trial court was unable to afford protection.”3

Here, the indictnent alleges that Davis and Porter conspired
to distribute heroin and conspired to use and carry firearns to

further the heroin conspiracy, beginning July 28, 1998 and

continuing until GCctober 12, 2001. Counts 12, 13, and 14 apply

2’See United States v. Holloway, 1 F.3d 307, 310 (5th Cr
1993).

2Fep. R CRM P. 8.
2¥See FED. R CRM P. 14(a).
3See Hol l oway, 1 F.3d at 310.

31See United States v. Pena-Rodriguez, 110 F.3d 1120, 1128
(5th Gir. 1997).
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only to Porter and all ege separate drug possession and firearm
counts that fall within the tine franme of the heroin conspiracy.
Because these counts are alleged as part of a conmon schene or
plan, the face of the indictnent indicates joinder was proper. 32
This court nust al so consider the “efficacy of the limting
measures taken by the trial court [and] the strength of the
evi dence of the defendant’s guilt”* to determne if Porter was
prejudiced. Here, Blouin’s testinony that Porter shot her twelve
times without provocation, Dr. Robertson’s description of
Blouin’s injuries, and evidence that Porter had a gun when he was
arrested were clearly prejudicial. Despite this prejudicial
evi dence, abundant evi dence exists that Porter conspired to
distribute heroin and conspired to use and carry firearns to
further the heroin conspiracy. |In addition, sufficient evidence
exists that Porter ordered the nurder of Leonard Morgan. The
strength of evidence supporting the jury's verdict of guilt on
counts 1 through 3 (drug conspiracy) and count 10 (the Morgan
murder) do not indicate that the district court abused its
di scretion by not severing counts 12 through 15. At nost, Porter
has shown a quantitative disparity in evidence and the
possibility of a spillover effect of Blouin’s and Dr. Robertson’s

testi nony, neither of which, without nore, warrants a

2See FED. R CRM P. 8.

3BUnited States v. McCarter, 316 F.3d 536, 538-39 (5th Cr
2002) .
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severance.®* Furthernore, the district court protected Porter
against the spillover effect by instructing the jury to “give
separate consideration to the evidence as to . . . each of the
crinmes charged.” The district court did not abuse its
di scretion.
Doubl e Jeopar dy

Porter next conplains that count 10 (the Morgan nurder) and
count 13 (the Blouin shooting) charging the discharge of a
firearmduring and in relation to the comm ssion of a drug
trafficking crinme are not based on separate drug trafficking
of fenses and thus Porter argues that his sentences for those
counts violate the double jeopardy clause. In this circuit, each
firearns offense charged under 18 U . S.C. § 924(c) nust be
sufficiently linked to a separate drug trafficking offense to
avoi d viol ating double jeopardy principles.* “The necessary
i nkage between a firearns charge and a drug trafficking offense
is best acconplished by clearly identifying in the indictnent the

drug of fense supporting each firearns count.”3% This court

34See United States v. Mtchell, 31 F.3d 271, 276 (5th Gr.
1994) (explaining that show ng a quantitative disparity in the
evidence and the nere presence of a spillover effect does not
war rant severance).

3®See United States v. Baptiste, 309 F.3d 274, 279 (5th Cr.
2002) .

%United States v. Privette, 947 F.2d 1259, 1263 (5th Cr.
1991).
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revi ews doubl e jeopardy cl ai ns de novo. *

Here, the indictnent alleged in count 10 that Porter “did

knowi ngly carry and use a firearm. . . during and in relation to
the commssion of a . . . conspiracy to possess with intent to
distribute heroin.” The indictnent alleged in count 13 that
Porter “did knowingly use and carry . . . a firearm. . . during
and in relation to the conmssion of . . . distribution of

cocai ne base (‘crack’) and conspiracy to possess with the intent
to distribute heroin.” The jury’s verdict and the court’s
instructions indicate that the jury found that count 10 (the
Mor gan shooting) related to the heroin conspiracy charged in
count 1, and that count 13 (the Blouin shooting) related to the
heroi n conspiracy charged in counts 1 and to the cocaine
distribution charged in count 12. As such, count 10 and 13 are
supported by nore than one predicate drug trafficking offense.
Thus, doubl e jeopardy principles were not viol ated.
Sent enci ng

As his last argunent, Porter maintains that the district
court erred by sentencing himas a career crimnal. Porter
conplains that the district court determ ned that he was a career
crimnal based on two arned robbery convictions. Porter

mai nt ai ns that robbery convictions were part of a conmon schene

3’See United States v. Gonzales, 40 F.3d 735, 737 (5th Gr.
1994) .
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or plan, and that although not formally consolidated for trial,
they were functionally consolidated. Thus, Porter argues, the
rel at edness of these offenses precluded the career crim nal
finding. Although Porter appears to understand that any error
wi Il not decrease his sentence, *® he conplains that the career-
crimnal designation wll negatively inpact himwhile

i ncar cer at ed.

Section 4B1.1 of the United States Sentencing Quidelines
classifies a defendant as a career offender if the offense is a
crime of violence or controll ed substance offense and the
def endant has at |east two previous felony convictions for crines
of violence or controlled substance offenses.® The guidelines
instruct a sentencing judge to count as a single prior felony
conviction all those that are “related” to one another.* The
court reviews the question of rel atedness de novo, * deferring to

the district court’s determ nati on about whether the defendant’s

%pPorter was sentenced under the sentencing guidelines to
life for count 1; thus, designation as career crimnal does not
i ncrease his sentence.

¥See U.S.S.G § 4B1. 1.
0U.S.S.G § 4Bl1.2(c) & coment 3; 8§ 4Al.2(a)(2).

41See United States v. Huskey, 137 F.3d 283, 285 (5th Cr.
1998). Recently, the United States Suprene Court determ ned that
the courts of appeals review sentencing decisions for
unr easonabl eness. See United States v. Booker, 125 S. C. 738,
765-67 (2005). That determ nation does not appear to disturb
this circuit’s standard of review for determ ni ng whet her two
prior convictions are rel ated.
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prior convictions were functionally consolidated for
sent enci ng. #2

The comentary to the sentencing guidelines instructs that
“prior sentences are considered related if they resulted from
of fenses that (1) occurred on the sanme occasion, (2) were part of
a single comon schene or plan, or (3) were consolidated for
trial or sentencing.”* Porter contends that his robberies were
part of a single conmmon schene or plan because: the robberies
occurred a few bl ocks apart on the sanme norning, he targeted
pedestrians in both cases, he held up both victins at gunpoint,
and he was notivated by greed on both occasions. Crines that are
nerely simlar are not necessarily related crines.* The words
“schene” and “plan” inply intent and suggest that the prior
of fenses were jointly planned, “or at |east that it have been

evident that the comm ssion of one would entail the conmm ssion of

the other as well.”* “[A] common crimnal notive or simlar
nmodus operandi will not cause separate crinmes to be related, nor
Wil crimes be related nerely because they are commtted to

achi eve a common goal, such as the support of a drug habit or

42See Buford v. United States, 532 U.S. 59, 64 (2001).
$U.S.S. G § 4A1.2, comment 3.

4See United States v. Robinson, 187 F.3d 516, 519 (5th Cr.
1999) .

“Robi nson, 187 F.3d at 520.
18



lifestyle.”4

Here, Porter robbed his first victimat 6:50 a.m on Apri
20, 1990; he robbed the second victimon 10:25 a.m on the sane
day, nearly two bl ocks away. Porter was arrested for the 6:50
a.m robbery after being identified by the victim Wile he was
injail on that charge, the victimof the 10:25 a.m robbery
identified Porter in a photographic lineup. The Ol eans Parish
District Attorney’s Ofice charged Porter with arnmed robbery in
two separate cases. Porter pleaded guilty to both offenses
before the sane judge on Decenber 10, 1990, and received two
concurrent sentences of ten years inprisonnent. Despite the
simlarities of the offenses, nothing indicates that Porter
engaged in any planning that indicated that the first robbery
woul d entail the second robbery. Instead of joint planning, the
of fenses indicate that Porter robbed whonever he thought was an
easy target, and that each offense was notivated by the desire
for soneone else’s noney. Nothing shows that the offenses were
part of a single conmmopn schene or plan. Accordingly, the
robberies were not related. Having nmade this determ nation, the
court need not consider Porter’s argunent that the offenses were
functionally consolidated for trial. The district court did not
err by sentencing Porter as a career crimnal.

Concl usi on

41 d. at 519 (internal citations onitted).
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Havi ng consi dered the argunents on appeal and determ ned
that the district court did not err, the court AFFIRMS the
j udgnent s convi cting and sentencing Davis and Porter.

AFF| RMED.
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