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GARWOOD, Circuit Judge:”
Plaintiffs-appellants Audrey Celestine, et al., appeal the

district court’s grant of summary judgnent in favor of defendants-

"Pursuant to 5TH QR R 47.5 the Court has determn ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



appel lees, CTIG Petroleum Corporation (CITGD, denying the
appel lants’ Motion for Relief from Judgnent under Rule 60(b)(6).
We affirm
Facts and Proceedi ngs Bel ow

On May 21, 1993, a group of two hundred and six African-
Anmerican plaintiffs who then or previously worked at the C TGO
Petrol eum Corporation’s (CITG) Lake Charles, Louisiana plant,
filed suit against CITGO, alleging Title VII clainms for hostile
work environment racial harassnent, as well as for racial
discrimnationin hiring, pronotion and training. These plaintiffs
filed a notion for class certification, estimating the existence of
more than 1,000 potential class nenbers who either then or
previ ously worked at the Lake Charl es plant, or had unsuccessfully
applied for enploynent there. The district court referred the case
to a magi strate judge for consideration of the class certification
i ssue.

After a hearing, the nmagistrate judge inforned the parties
t hat he was consi dering recomendi ng a sua sponte grant of summary
judgnment in favor of CI TGO on the hostile work environnent clains.
Forty-four plaintiffs (the Celestine plaintiffs)! canme forward with
summary judgnment evidence assertedly supporting their positions

that there existed a hostile work environnent. After exam ning the

Y Thirty-six of the forty-four Celestine plaintiffs
constitute the appellants in this appeal.
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evi dence, the magi strate judge recommended t hat summary j udgnent be
granted to CI TG on the hostile work environnent clains of all the
naned plaintiffs (other than the below referenced Proctor
plaintiffs). On July 12, 1996, the district court, in accord with
the magi strate judge’'s recommendation, entered summary judgnent
dismssing the plaintiffs’ hostile work environnent clains. The
magi strate judge al so recommended denial of class certification,
and the district court agreed.

On Decenber 15, 1995, thirteen other plaintiffs (the Proctor
plaintiffs) filed suit against CITGO and their clains were
transferred and consolidated wth those of the Celestine
plaintiffs. However, they were excluded fromthe district court’s
July 12, 1996 order granting summary judgnent on the hostile work
environnent clains as they had not yet had a chance to submt
evidence regarding their clains. On Qctober 3, 1996, the Proctor
plaintiffs were put on notice that the nmagistrate judge was
considering a sua sponte notion for summary judgnent with respect
to their hostile work environnent clainms, and on Novenber 4, 1996,
two of the thirteen Protctor plaintiffs submtted declarations in
support thereof.?

On May 15, 1998, this Court affirnmed the district court’s

denial of class certification, Alison v. Ctgo Petrol eum Corp.

2The two Proctor plaintiffs who subnitted declarations in
support of their hostile work environnment clains were Harvey
Hawki ns and Geor gi ana Ardoi n.



151 F.3d 402, 426 (5th Cr. 1998), and on Cctober 2, 1998 denied
appellants” notion for rehearing en banc as to the class
certification issue. The Celestine plaintiffs’ case proceeded as
a series of individual clains. CITG filed two notions for summary
j udgnent agai nst the Celestine plaintiffs, and on January 11, 2000,
the district court granted those notions for summary judgnent,
ruling that the continuing violation doctrine was i napplicable, and
granting summary judgnent on each failure to pronote and hire
discrimnation claim?® The plaintiffs appeal ed both the July 1996
grant of summary judgnent as to their hostile work environnent
clains, and the January 2000 grant of summary judgnent as to their
failure to pronpbte and train clains. This court affirmed both

grants of summary judgnent on Septenber 18, 2001. Cel estine v.

® According to the appellants, the majority of the Cel estine
plaintiffs still have pronotion and training clains pending for
trial in the district court, and those clains have been
consolidated with the Proctor plaintiff’s pronotion and training
clains. However, it appears that this Court, in the Cel estine
case, affirnmed summary judgnent as to both the hostile work
envi ronnent and pronotion and training clains. Regardless, as
w Il be addressed in the text below, National R R Passenger
Corp. v. Morgan, 122 S. Q. 206 (2002), on which appellants rely
for their change in the law claim did not change the lawin this
Circuit as it applies to discrete clainms. This Court did not and
still does not apply the continuing violation doctrine to
di screte incidents such as training, hiring or pronotion.
Therefore, to the extent that appellants m ght assert that what
they claimis the | ess demandi ng Morgan standard would apply to
their remaining training, hiring or pronotion clains, no
exceptional circunstances woul d be created because Mdirgan did not
change the Celestine evidentiary standard regardi ng such discrete
i nci dents.



Petrol eos De Venezuella SA, 266 F.3d 343 (5th Cr. 2001).°

On June 10, 2002, the United States Suprene Court rendered its
decision in National R R Passenger Corp. v. Mdirgan, 122 S. C. 2061
(2002) . On Decenber 22, 2002, nore than six nonths after the
opinion in Mrgan had been issued, appellants filed a Mtion for
Relief fromFinal Judgnent under Rule 60(b)(6) claimng Mrgan had
changed t he deci sional |aw on which their appeal had been deci ded.
On June 12, 2003, the district court issued a sua sponte summary
judgnment ruling as to the hostile work environnent clains of the
Proctor plaintiff (only one Proctor plaintiff, Hawkins, remai ned at
that tinme),® and in a separate ruling entered on June 12, 2003, the
district court denied the Mdition for Relief from Judgnent under
Rul e 60(b)(6). This appeal of the denial of the Mdtion for Relief
from Judgnent foll owed.

The appellants claim that the district court should have
granted themrelief under Rul e 60(b)(6) because the Suprenme Court’s
ruling in Mrgan changed the decisional |aw upon which Cel estine
was based, and therefore created an “extraordi nary circunstance” in
that a different evidentiary standard would be applied to the two

different groups of plaintiffs in this lawsuit; the pre-Mrgan

* Throughout this opinion, we refer to the Celestine v.
Petrol eos De Venezuella SA case as Cel esti ne.

> Because only one Proctor plaintiff remains, we refer to
himin the singular.



standard to the Celestine plaintiffs, and the assertedly |ess
demandi ng post-Mdrgan standard to the sole renmaining Proctor
plaintiff. We hold that the district court did not abuse its
discretion in denying Rule 60(b) relief.

Di scussi on

1. Standard of Review

A district court’s denial of relief fromfinal judgnent under
Rule 60(b) wll only be reversed if the district court abused its
discretion. Bailey v. Ryan Stevedoring Co., Inc., 894 F.2d 157
159 (5th Cr. 1990) cert. denied, 498 U S. 829 (1990). W are
limted to a review of whether the denial of the 60(b)(6) notion
was an abuse of discretion; we cannot review the underlying nerits
of the case. Id.
2. Rule 60(b) and changes in decisional |aw

Under Federal Rule of Cvil Procedure 60(b), a court nay
provide relief froma final judgnent for six alternative reasons:

“(1) mstake, inadvertence, surprise, or excusable

neglect; (2) newy discovered evidence which by due

diligence coul d not have been di scovered in tinme to nove

for a new trial under Rule 59(b); (3) fraud (whether

heret of ore denom nat ed intrinsic or extrinsic),

m srepresentation, or other msconduct of an adverse

party; (4) the judgnent is void; (5) the judgnent has

been satisfied, released, or discharged, or a prior

judgnent upon which it is based has been reversed or

ot herwi se vacated, or it is no |longer equitable that the

j udgnent shoul d have prospective application; or (6) any

ot her reason justifying relief fromthe operation of the

judgnent.” Fed. R CGCv. P. 60(b).

This court views Rule 60(b)(6) as “a residual or catchall provision



to acconplish justice under exceptional circunstances.”
Edwn H Bohlin Co. v. Banning Co., 6 F.3d 350, 357 (5th Grr.
1993). The United States Suprene Court has held that for relief
from judgnment under Rule 60(b)(6) to be granted, “extraordinary
ci rcunst ances” nust be present. Ackerman v. United States, 71
S.Ct. 209 (1950).

Cenerally, we have held that a change in decisional |aw after
entry of judgnent does not constitute the “extraordinary
circunstance” that is required in order to grant relief under Rule
60(b)(6). See Bailey, 894 F.2d at 160; see also Picco v. d oba
Marine Drilling Co., 900 F.2d 846, 851 (5th Cr. 1990) (hol ding
that it was an abuse of discretion for the district court to grant
relief under Rul e 60(b)(6) where the Suprene Court had changed the
applicable rule of aw). However, the appellants point to Batts v.
Tow Motor Forklift Co., 66 F.3d 743 (5th Cr. 1995), wherein this
Court found that, though a change in decisional law “wll not
normal |y constitute an extraordi nary circunstance, and cannot al one
be grounds for relief from a final judgnment pursuant to Rule
60(b)(6),” it went on to state, in dicta and in a footnote,

“IwWje do not hold that a change in decisional |aw can

never be an extraordinary circunstance. Courts may find

a special circunstance warranting relief . . . . where

t he subsequent court decision is closely related to the

case Iin question, such as where the Suprene Court

resolves a conflict between another circuit ruling and

that case. See, e.g., Ritter v. Smth, 811 F.2d 1398,

1402-03 (11th Gr. 1987) . . . . [Additionally,] where

two cases arising out of the sanme transaction result in
conflicting judgnents, relief has been found to be
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war r ant ed. See Pierce v. Cook & Co., 518 F.2d 720, 723
(10th Cir. 1975).” Batts, 66 F.3d at 748 n.6.°

Both parties agree that this Court will not find extraordinary
circunstances to exist nerely because of a change in decisiona
| aw. However, the appellants do not claim that they should be
granted relief fromjudgnent because of the Morgan decision itself.
Rat her, the appellants aver that because Mrgan changed the
deci sional |aw upon which the Celestine plaintiffs’ hostile work
environnent cl ains were decided, an exceptional circunstance has
been created: The evidentiary standard applied to the Proctor
plaintiff’s hostile work environnment claimw il be different from
that which was applied to the other group of plaintiffs (the
Celestine plaintiffs) in the sane | awsuit.

3. Morgan and the hostile work environnent

In Morgan, an African-Anerican plaintiff brought a Title VI

® Appel lants assert that they are supported by the “sane
transaction” line of cases following Pierce, 518 F.2d at 720,
whi ch hold that post-judgnent relief can be granted when a change
i n decisional |aw generates divergent judgnents for litigants
involved in the sane transaction. However, unlike Pierce, where
t he sanme vehi cul ar acci dent produced divergent results in federal
and state courts, the Celestine plaintiffs’ clains do not arise
out of the sane transaction as the plaintiffs in Mrgan.
Mor eover, though the Celestine and Proctor plaintiffs both filed
suit conplaining of matters while enployed at the sanme Cl TGO
pl ant, each individual plaintiff experienced different incidents
of harassnent, and worked under different supervisors at
different tinmes. These plaintiffs were not part of a class
action; rather, they had consolidated, individual clains.
Therefore, any attenpted anal ogy of the case sub judice and the
Pierce “same transaction” line of cases is wthout nerit.

8



action for racial discrimnation and retaliation against his forner
enpl oyer. Typically, a claimant nust file a Title VI
discrimnation claimwith the EEOC within 180 (or 300) days of the
chal l enged discrimnation. See 42 U S.C. 8 2000e-5(e)(1)(2003).
However, under the “continuing violations doctrine,” a plaintiff
may conpl ai n of otherwi se tine-barred discrimnatory acts if it can
be shown that the discrimnation manifested itself over tine. See
Huckabay v. Moore, 142 F.3d 233, 238-39 (5th Gr. 1998). The
district court in Mdrgan granted partial sunmary judgnent for the
enpl oyer, but the Ninth Crcuit Court of Appeals reversed and
remanded. The Ninth Crcuit held that a plaintiff my sue on
clains that would typically be tinme barred so long as they either
are “sufficiently related” to incidents that fall wthin the
statutory period or are part of a “systematic policy or practice of
discrimnation that took place, at least in part, within the
limtations period.” Mrgan, 122 S.Ct. at 2068.

The Suprene Court affirnmed in part and reversed in part. They
determined that, contrary to the Ninth Circuit’s holding,’” Title
VII precludes recovery for discrete acts of discrimnation or
retaliation that occur outside the statutory tinme period, such as

hiring and training or pronotion clains. However, the Court

" Though not in line with the Ninth Crcuit, the Suprene
Court’s determination in Mdirgan relating to “discrete acts” was
inline with Fifth Crcuit precedent. See, e.g., Huckabay, 142
F.3d at 239-40 (holding that discrete actions are not entitled to
the shelter of the continuing violation doctrine).

9



affirmed the portion of the Ninth Crcuit’s decision as to the
hostile work environnment clains. The Court stated, “[p]rovided
that an act contributing to the claim occurs within the filing
period, the entire tinme period of the hostile environnent nay be
considered by a court for the purposes of determning liability .
so long as each act is part of the whole.” |[|d. at 2074.

The appel |l ants and appel | ees both agree that Mrgan requires
a two-part test for determning the evidentiary scope of a hostile
work environnment claim “A court’s task is to determne [1]
whet her the acts about which an enpl oyee conplains are part of the
sane actionable hostile work environnment practice, and if so, [2]
whet her any act falls within the statutory tine period.” 122 S.Ct.
at 2076. However, Morgan al so established that with respect to
clains involving discrete acts, such as hiring, pronotion and
training, only incidents that take place within the 180 (or 300)
day filing period are actionable. The appellees claimthat this is
the only change presented by Myrgan, and that after the case
hostile work environnent clainms remain subject to the continuing

viol ati on doctri ne.

4. The district court did not abuse its discretion by denying the
appel lants’ Mdtion for Relief from Judgnent under Rule 60(b)(6).

In Cel estine, which was deci ded before Mrgan, we upheld the

district court’s grant of sunmary judgnent as to the Celestine

10



plaintiffs’ hostile work environnent and failure to pronote and
train clains. The district court correctly concluded that the
relevant tine period for that lawsuit was April 29, 1992, to My
24, 1994. In order to introduce evidence of incidents related to
a hostile work environnent that occurred prior to this designated
tenporal scope, we required the plaintiffs to prove that an
“organi zed schene |led to and included the present violation.”
Plaintiffs were also required to show that the “sanme type of
discrimnatory acts” occurred both 1inside and outside the
limtations period “such that a valid connection exist[ed] between
them” 266 F.3d at 352.

Arguably, our decision in Celestine required sonething nore
t han the standard enunciated in Morgan to the extent that Cel estine
requi red proof of an organi zed schene. Qherw se, the evidentiary
standard that was applied in Celestine clearly remains good |aw
even after Morgan, requiring that all the incidents presented in a
hostile work environnment claimbe related and “part of the whole,”

or sane, claim Mrgan, 122 S.C. at 2075.8

8We also note that Mrgan plainly did not change the law in
this Crcuit with respect to discrete acts. As we stated in
Celestine, “The district court was entirely correct in refusing
to apply the continuing violation theory to the appellants’
racial discrimnation for failure to pronote and train clains.
This court’s decision in Huckabay nmakes clear that a one-tine
enpl oynent event, including the failure to hire, pronote, or

train . . . is ‘the sort of discrete and salient event that
shoul d put the enpl oyee on notice that a cause of action has
accrued. . . . [These] discrete adverse actions, although

racially notivated, cannot be |unped together with the day-to-day

11



The Celestine plaintiffs assert that this Court in Cel estine
di sal l oned “evidence of approximately 80 incidents of alleged
racial discrimnation that occurred prior to the tinme period
designated by the district court for this lawsuit” which they claim
would likely have to be actionable under the Mrgan standard
Cel estine, 266 F.3d at 352. However, there is evidence, as the
appel | ees aver, that many of these incidents were discrete, hiring
or pronotion related incidents, and therefore would not be
acti onabl e even under the arguably | ess demandi ng Morgan st andard.

In Cel estine, al though we recognized that in sone
ci rcunst ances, incidents occurring outside the 180 day tinme period
coul d be considered (under the continuing violation doctrine), we
affirmed the grant of summary judgnent because the appellants

“neglect the fact that they are before this Court as

i ndividual plaintiffs rather than as nenbers of a cl ass.

Rat her than describing each individual appellant’s

hostile work environnment and expl ai ni ng why application

of the continuing violation doctrine would be appropriate

for each appellant’s claim the appellants paint with

w de brush strokes, making broad generalizations about

the working conditions at CITG over the last three

decades. . . . [Many of the appellants fail to identify

any acts of alleged racial harassnent at all during the

limtations period.” 266 F.3d at 353.
Therefore, we held that the district court did not err in refusing

to consider alleged acts of harassnent that occurred prior to the

limtations period.

pattern of racial harassnent’ and therefore, if otherw se
untinely, cannot be saved by the continuing violation doctrine.”
266 F.3d at 352 (internal citations omtted).
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Appel l ants argue that this Court has not yet had a chance to
specifically apply Morgan’s evidentiary standard to a hostile work
envi ronnent claim However, they claim that other circuits, as
well as district courts in the Fifth Grcuit, have done so and
determ ned that the Morgan standard, as it relates to hostile work
environnent clains, is less demanding than that which was
previously applied. See, e.g., CGowey v. L.L. Bean, Inc., 303
F.3d 387, 406 (1st Cr. 2002) (“Morgan supplants our jurisprudence
on the continuing violations doctrine in hostile work environnent
clainms, making it no longer necessary to distinguish between
systematic and serial violations”); Yerby v. Univ. of Houston, 230
F. Supp.2d 753 (S.D. Tex. 2002) (denying summary judgnent on a
hostile work environnent claim noting that if an act that
contributes to the claim occurs wthin the filing period, the
entire tine period of the hostile environnent may be consi dered by
a court todetermne liability). The appellees, on the other hand,
claimthat the Fifth Crcuit’s pre-Mrgan decision in Celestine is
fully conpatible wth Mrgan

While it may be arguabl e whet her the standard which this Court
articulated for the hostile work environnment clains in Celestineis
consistent with the newy established Mrgan standard, our
“organi zed schene” |anguage was not necessarily crucial to our
hol di ng in Cel esti ne.

It may be that the standard to be applied to hostile work

13



environnent clains in related cases should be | ess demandi ng after
Morgan.® However, this Court has not yet arrived at that deci sion,
and that issue is not now before us.?
5. The Proctor Plaintiff

Anot her | oom ng problemw th the appellants’ nain contention,
that divergent standards will be applied, is that, though the
appellants fail to nention the fact in their brief, the Proctor
plaintiff’s hostile work environnment cl ai mhas al ready been deci ded
by the district court.

The Proctor plaintiff, Hawkins, worked for CITG on three

occasions: once in 1984, once in 1985, and then from January 10,

° Because the Suprenme Court in Mdrgan upheld the Ninth
Crcuit’s decision in relation to the hostile work environnent
claim it is unclear whether the Suprene Court believed its
enunci ated standard to be a new requirenent, or whether it left
the NNnth GCrcuit free to continue to utilize its then existing
standard, as applied to non-discrete, hostile work environnent
clains. The Court never specifically disapproved of the test
applied by the Ninth Grcuit, though it did insert its own
| anguage as to the test that should be applied (i.e. “are part of
the sanme actionable hostile work environnent practice”). The
test used by the Ninth Crcuit called for the prior incidents to
be either sufficiently related to the incidents falling within
the statutory period, or be part of a systematic policy or
practice of discrimnation that took place within the limtations
period. This requirenent of a “systematic policy or practice”
could be interpreted as a type of “organi zed schene.”

1 Even after the Suprenme Court’s Morgan decision, this
Circuit continues to apply the continuing violation doctrine to
hostil e work environnent clains, and to cite Celestine as the
proper statenent of applicable law. See, e.g., Felton v. Polles,
315 F. 3d 470, 484 (5th Cr. 2002); Frank v. Xerox Corp., 347 F.3d
130, 136 (5th G r. 2003).
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1994 to May, 1995. Hawkins testified that during his 1994-1995
stint wth C TGO, he continually saw racial slurs on the walls of
t he out door bat hroons, and had certain interactions with others who
used racial slurs. Apart from this testinony, it appears that
Hawkins’s other clains are based on hearsay; things that other
enpl oyees told him or things that he heard about that happened
before he started working at the plant.!

In granting summary judgnent to Hawkins’s hostile work
environment clains, the district court noted that decisions of
courts within this circuit have continued to apply the conti nuing
violation doctrine after Mdrgan, and al so stated that Hawki ns had
never filed an EEOCC charge, and was instead relying on charges
filed by sone of the Celestine plaintiffs. The district court

rul ed t hat because Hawki ns establi shed no act adverse to himwi thin

% Hawki ns was not enployed with CI TG until January 1994
(excluding his briefs stints in the md 1980s). He attenpted to
bring out evidence of racial harassnent that occurred before he
was actually working at Cl TGO about which others had told him
This is not what Mdrgan was about: Mrgan held that incidents
occurring outside the tenporal scope of the lawsuit nmay in sone
cases be considered for the purposes of liability to the party
who suffered fromthem “the statute in no way bars a plaintiff
fromrecovering damages for that portion of the hostile
environnent that falls outside the period for filing a tinely
charge. . . . [T]he tineliness requirenent does not dictate the
anount of recoverable damages.” 122 S.C. at 2075. But it is
unlikely that the Morgan court neant that a plaintiff could
recover for harassnent which occurred before he began worki ng,
and from which he could not have suffered. The statute at issue
“only has the consequence of limting liability because filing a
tinely charge is a prerequisite to having an actionable claim”
ld. at 2076. The district court does not appear to have excl uded
any evidence of racial harassnent suffered by Hawkins.
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the limtations period, he could not establish a hostile work
environment claim This elenent of the standard was in fact the
sane in Cel estine and Mrgan. 12

Most i nportantly though, the district court held that “[t]he
behavi ors of whi ch Hawki ns conpl ai ns does not rise to the | evel of
racial harassnent wunder Title VII. Wiile <clearly crude,
humliating, and insensitive, they would be insufficient to
establish racial harassnent.” The district court threw out
Hawki ns’ s evi dence because it was nostly hearsay, not because it
was barred on the grounds of Iimtations. Regardless, the district
court’s sunmary judgnent decision was not based on the |ack of an
“organi zed schene,” but rather on its recognition that

“When determning whether a workplace constitutes a

“hostile work environnment,’ courts closely consider the

‘frequency of the discrimnatory conduct; its severity,

whet her it is physically threatening or humliating, or
a nere offensive utterance; and whether it unreasonably

interferes with an enployee’s work perfornmance.’ The
behavi ors of whi ch Hawki ns conpl ai ns does not rise to the
| evel of racial harassnent under Title VII.” (internal

citations onmtted).?®

Concl usi on

2\ recognize that the district court further states that
Hawkins al so “failed to denonstrate that an organi zed schene |ed
to and included these alleged violations.” However, that does
not appear to have been crucial to its hol ding.

3 W do not pass on the correctness of the district court’s
decision as to Hawkins. W nerely note that appellants have not
shown that it clearly depends on what they claimto be a change
in the | aw as between Cel estine and Morgan so as to constitute an
extraordinary circunstance requiring that appellants receive Rule
60(b) (6) relief.
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For the foregoing reasons, we hold that the district court did
not abuse its discretion in denying Rule 60(b)(6) relief because no
extraordinary circunstances are present.

AFF| RMED.
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