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Appel  ant Dawne Fiffick appeals from sunmary judgnment
entered in favor of Appellee Anerican Bankers | nsurance Conpany
of Florida, the conpany that provided accidental death insurance
for her father, Douglas Hardesty. W affirmin part and reverse
and remand in part.

Dougl as Hardesty purchased the policy, |abeled “Goup

"Pursuant to 5th Cir. R 47.5, this Court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th Gr. R
47.5. 4.



Accident |nsurance,” after it was offered to himas a custoner of
Hi bernia Bank. By its terns, the policy provided benefits in the
event of bodily injury (including death) caused by an acci dent.
Addi tionally, the declaration section of the policy stated, “TH S
| S ACCI DENT ONLY COVERAGE — | T DOES NOT PROVI DE COVERAGE FOR LGOSS
FROM SI CKNESS.” Nowhere did the policy define “accident.”

The policy also contained two rel evant exclusions. The
first excluded coverage for a |l oss caused by a sickness or a
di sease. The second exclusion provided that the policy did not
cover a loss resulting from®“the influence of any drug or
narcotic or any other chem cal substance other than as prescribed
by a licensed physician.”

Hardesty died in a notel roomin Shreveport, Louisiana, on
February 19, 2001. The coroner determ ned that Hardesty died
fromtaking a mxture of drugs, or “polypharmacy.” The coroner
found three drugs in Hardesty’'s system — Xanax, nethadone,?! and
hydr ocodone (a prescription narcotic for which Hardesty did not
have a prescription). The Xanax levels in Hardesty’'s bl ood were
particularly el evated, neasuring alnost two tines the therapeutic
dose for the drug.? This level was significantly higher than the

anount that would have been in a healthy person’s blood if only

'Har desty had prescriptions for both Xanax and net hadone.

2The coroner testified that this | evel was high enough to
have caused Hardesty’'s death by itself but that he could not rule
out the other drugs having played a role.
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the prescri bed dose had been taken. But Hardesty was not a
heal thy person; as a result of years of alcohol abuse, he
suffered fromliver disease. Because of Hardesty’'s |iver
probl ens, the coroner could not elimnate either one of the two
possi bl e causes of the elevated Xanax | evels: either Hardesty
t ook an overdose, or his diseased |iver was unable to process the
prescribed dose. In either event, the coroner classified
Hardesty’s death as an accident, as opposed to intentional death
or suici de.

Aneri can Bankers eventual |y deni ed coverage under the
policy. Inits denial letter, the conpany indicated that
Har desty’s policy had | apsed because he had only paid prem uns
t hrough January, 2001.

Fiffick originally sued American Bankers and anot her
def endant, Econ-o-Check Corporation, in state court. After
renmoval and di scovery, Fiffick dism ssed the other defendant from
the suit. Both Fiffick and Anerican Bankers noved for summary
judgnent. The district court granted Anmerican Bankers’' noti on,
determ ning that the policy was health and acci dent insurance and
that it did not cover Hardesty' s death. Specifically, the court
concl uded that Hardesty’ s death was either caused by sickness
(the liver disease) or by taking nore Xanax than his doctor had
prescribed. The court ruled that the policy specifically
excl uded coverage for both of these possibilities. Fiffick

appeals fromthis ruling, which we review de novo. Hanks v.
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Transcon. Gas Pipe Line Corp., 953 F.2d 996, 997 (5'" Cr. 1992).

Did the district court properly classify the policy?

Much of the parties’ dispute centers on whether the
i nsurance policy is considered health and acci dent insurance or
life insurance under Louisiana |law. Fiffick argues that the
policy is individual life insurance. As individual life
i nsurance, according to Fiffick, the policy cannot condition
benefits on either the insured s cause of death or his status at
the tinme of his death.

Loui siana |l aw classifies different kinds of insurance.
Under the current statute, life insurance is defined as:

| nsurance on human |lives and i nsurances appertaining
thereto or connected therewith. For the purposes of
this Code, the transacting of life insurance includes
the granting of annuities or survivorship benefits;

addi tional benefits, including the acceleration of life
or endownent or annuity benefits in advance of the tine
t hey woul d otherw se be payable, in the event of death
by accident; additional benefits in event of the total
and permanent disability of the insured; and optional
nodes of settlenent of proceeds.

LA. Rev. STAT. ANN. 822:6(1).

In contrast, health and accident insurance is currently
defi ned as:

| nsurance of human bei ngs against bodily injury,

di sabl enent, or death by accident or accidental neans,
or the expense thereof, or against disablenent, or
expense resulting from sickness or old age, or against
maj or expenses incurred by an enpl oyee benefit plan due
to the illness or injury of a covered enpl oyee, or

agai nst maj or expenses incurred by a health care
provider at financial risk for provision of health care
to persons under an agreenent, and every insurance
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appertaining thereto...
LA. Rev. STAT. ANN. 822:6(2)(a).
The statute in effect when Hardesty di ed contai ned one

difference that Fiffick considers critical. Instead of defining

heal th and acci dent insurance with an “or” between the accident
and sickness provisions, the earlier statute used the conjunction
“and.” Thus, the relevant definition of health and acci dent

i nsurance read: “lnsurance against bodily injury, disablenent or
deat h by accident and agai nst di sabl enent resulting from sickness

and every insurance appertaining thereto.” (enphasis added).

In its summary judgnent order, the district court quoted the
revised statute’s | anguage. Both parties agree that this was
error. They disagree, however, about the significance of this
error. According to Fiffick, the |egislative change from “and”

to “or” altered the neaning of the statute and the classification
of the policy, but Anerican Bankers argues that the change did
not affect the policy’'s classification.

Fiffick’s interpretation of the statute is simlar to the

interpretation in a now overrul ed Loui si ana Suprene Court case,

Tabb v. Louisiana Health Services & I ndemity Conpany, 361 So. 2d

862 (La. 1978). In Tabb the court concluded, like Fiffick argues
now, that a hospital and nedical care policy was not health and
acci dent insurance because “[i]t did not insure against injury,

di sabl enent or death.” [1d. at 863. The court determ ned,



therefore, that the policy that only covered hospitalization was
a “m scel | aneous” one.® |d.

The Loui siana Suprene Court overruled Tabb in Rudloff v.

Loui si ana Health Services & Indemity Co., 385 So.2d 767, 770

(La. 1980) (on rehearing). |In Rudloff, the court concluded that
a hospitalization and nedical care policy should, in fact, be
classified as health and accident policy. 1d. Although the
court did not expressly address this point, the hospitalization
policy still did not insure against injury, disablenent or
death. Rudloff, while not about accidental death and
di snmenbernent policies, strongly indicates that a policy does not
need to provide all the coverage listed in the older “health and
accident” definition to be classified as health and acci dent
i nsurance.

As the district court noted, other cases al so support

Aneri can Bankers’ position. For exanple, in Daigle v. Travelers

| nsurance Co., 421 So.2d 302 (La. App. 1st Gr. 1982), an

acci dental death and di snmenbernent policy was viewed as a health

and accident policy. Also in WIllis v. WIlis, 287 So.2d 642,

647 (La. App. 3d Gr. 1974) (per curiam (on rehearing), the

3Li ke health and accident insurance and life insurance,
m scel | aneous i nsurance i s another category of insurance under
Louisiana law. It covers insurance for “[a]ny other kind of
| oss, damage, or liability properly the subject of insurance and
not within any other kind or kinds of insurance as defined in
this Section, if such insurance is not contrary to |law or public
policy.” LA Rev. STAT. ANN. 8§822:6(14).
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appeal s court concluded that a policy that paid benefits for
accidental death or bodily injury was a health and acci dent
policy, not a life insurance policy.*

Neverthel ess, Fiffick can point to one internedi ate

appel l ate case to assist her. In Anerican Health & Life Ins. Co.

v. Binford, 511 So.2d 1250, 1253 (La. App. 2d G r. 1987), the
court determ ned that an accidental death policy that al so
provi ded for | unp-sum paynents for various accident-rel ated
injuries was properly classified as life insurance. The court

referred to the requirenent that the death be accidental as “a

limting factor,” but then indicated that this limting factor
did not prevent the policy frombeing life insurance.® |d.
Finally, the statutory |anguage supports Anerican Bankers’
interpretation. The life insurance statute refers to
“additional” benefits for accidental death. LA Rev. STAT. AN\
8§22:6(1) Accidental death and di smenbernent benefits, however,

were not additional to other benefits in Hardesty’'s policy.

Rat her, these benefits were the ones contracted for: the policy

“'ncidentally, one of the cases that Fiffick cites for
anot her point, distinguishes a policy for “Indemity for Loss of
Life, Linmb, Sight or Time Caused by Bodily Injuries Effected
t hrough Accidental Means” froma life insurance policy. Duhon v.
Colonial Life & Acc. Ins. Co., 277 So.2d 234, 235, 237 (La. App.
3d Gir. 1973).

Because the i ssue was the inheritance of the insurance
proceeds, the court did not address whether this limting factor
was val i d.



was “[i]nsurance against bodily injury, disablenent or death by
accident.” LA ReEv. STAT. ANN. 822:6(2)(a).

Further, despite Anerican Health, the Louisiana casel aw

indicates that this policy is considered health and acci dent

i nsurance. The Loui siana Suprene Court’s opinion in Rudloff
seens to conpel this result, and the other cases support this
conclusion, as well.® The district court correctly concl uded
that the policy was health and acci dent insurance.

VWas Hardesty's death an acci dent?

Wth the issue of policy classification resolved, the
district court ruled that Hardesty’'s death was not covered by the
policy because neither of the two possible causes of death would
be covered. The district court determned that if Hardesty’'s
death was caused by his diseased liver’s failure to netabolize
the drugs, then the death was caused by illness, not by an
accident. Alternatively, Hardesty’'s death was caused by taking
Xanax beyond the prescribed I evels. The court concluded that the

policy excluded this cause of death, too. Based on this

6 Fiffick also argues that the district court erred by
refusing to determ ne whether the policy was individual or group
insurance. Fiffick argues that this distinction is inportant
because under LA. Rev. STAT. ANN. 8 22:170(B), an individual life
i nsurance policy may not base liability on death being “caused in
a certain specified manner.” Fiffick nmakes no argunent, however,
about individual health and accident insurance. As the district
court concluded, this distinction only matters if the policy is
life insurance under Louisiana |aw. Because the district court
correctly concluded that this policy was health and acci dent
i nsurance, the court did not err in not deciding whether the
policy was group or individual insurance.
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reasoning, the district court granted American Bankers’ sunmary
j udgnent notion.

To establish coverage under the insurance policy, Fiffick
must first establish that an “accident” was the predom nant cause

of Hardesty’'s death.’” See Murphy v. Continental Cas. Co., 269

So. 2d 507, 518 (La. App. 1st Cr. 1972). Courts in Louisiana

have provi ded several definitions for the term“accident.” The
Loui si ana Suprene Court held that the test for an accident “is

whet her the average man, under the existing facts and

circunst ances, would regard the | oss so unforeseen, unexpected,
and extraordinary that he would say it was an accident.”

Schonberg v. New York Life Ins. Co., 235 La. 461, 477, 104 So. 2d

171, 177 (La. 1958) (quoting Preferred Accident Ins. Co. V.

dark, 144 F.2d 165, 167 (10th G r. 1944)). Loui si ana courts
have al so defined an accident as “an imedi ate or traumatic
incident inflicted upon a human body causing injury.” Fruge V.

First Continental Life & Accident Ins. Co., 430 So.2d 1072, 1075

(La. App. 4th Gr. 1983). Exanples of deaths that have been held
to be death by “accident” or *“accidental neans” include

anaphyl actic shock froma blood transfusion,® a ruptured

" Although the policy limts coverage to injuries resulting
“directly and independently of all other causes” from an
accident, identical policy |anguage has been interpreted as
requiring the accident only to be the “predom nant cause” of the
death. See, e.qg., Mirphy v. Continental Cas. Co., 269 So. 2d
507, 518 (La. App. 1st Cr. 1972).

8Schonberqg, 235 La. at 478, 104 So.2d at 177-78.
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esophagus fromeating a plum (even though the decedent previously
had esophagus probl ens),® and a spider bite through which the
decedent received a staph infection.® Oher causes of death
have not been consi dered acci dents, however. For exanple, a
heart attack — even one allegedly caused by work-related stress —

was determnm ned not to be an acci dent. Hebert v. Hughes Tool Co.,

539 So.2d 789 (La. App. 3d Gr. 1989). An aneurysm too, was not

an acci dent. Fruge v. First Cont’l Life & Accident Ins. Co., 430

So.2d 1072 (La. App. 4th Cr. 1983). The U S. District Court for
the Eastern District of Louisiana, |ikew se, held that a heart
attack suffered after working hard was not accident: “The
decedent wei ghed 300 pounds; he had a history of heart disease;
he worked 10 hours in very hot, cranped conditions, had an
infarction and died ... the result would not seem unexpected nor

unf oreseen under the circunstances.” Barnewold v. Life Ins. Co.

of N Am, 633 F. Supp. 432, 436 (E.D. La. 1986).

Fiffick describes Hardesty’'s accident as the unexpected
interaction of prescription nedicines. She anal ogizes Hardesty’s
death to that in Schonberg, placing Hardesty' s death in the line

of cases hol ding that unexpected reactions to nedicines, or

Mur phy, 269 So. 2d at 518.

10 Carnes v. Continental Cas. Co., 212 So. 2d 441 (La. App.
2d Cir. 1968).
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nedi cal procedures, are accidents.! |In particular, Fiffick
argues that, according to the coroner, the |liver disease caused
an unexpected reaction to the nedications and that this
unexpected reaction caused his death. Thus, Fiffick argues that
Har desty’s death was an acci dent.

Fiffick further points to the coroner’s testinony that |iver
di sease al one did not cause Hardesty’'s death. The evidence
clearly indicates that Hardesty did not die fromliver failure.
According to the coroner, the |liver disease only m ght have
contributed to Hardesty's possible inability to netabolize Xanax.

An acci dent that exacerbates an underlying di sease, which

then results in death is an acci dent. See Mur phy, 269 So.2d at

518. Courts do not appear to have addressed the situation where
a di sease renders an otherw se harm ess conbi nati on of nedi cines
toxic. Yet, this sudden toxicity is consistent with the idea of
an accident — an unexpected, unintentional result or a sudden
trauma. It is also consistent with Dodge, which holds that an

allergic reaction to a drug is an accident. Miutual Life Ins. Co.

v. Dodge, 11 F.2d 486 (4th Gr. 1926). Fiffick has presented

evidence that, w thout taking the nedications, Hardesty woul d not

1The cases she refers to for this proposition are Schonberg
and two non-Loui siana cases that Schonberg cites, Anerican
Nati onal Insurance Co. of Galveston v. Blech, 100 F.2d 48, (4th
Cir. 1938); Miutual Life Insurance Co. of New York v. Dodge, 11
F.2d 486 (4th G r. 1926). Dodge involves a reaction to
novocai ne, and Bl ech invol ves shock froman injection. Schonbergqg,
104 So.2d at 177.

11



have i medi ately died. W conclude that there is a genuine issue
of fact as to whether Hardesty’'s taking of the conbination of
drugs prior to his death constitutes an “accident” wthin the
meani ng of the policy, which renders the sunmary judgnment by the
trial court on this question inappropriate.

Assum ng wi t hout deciding that the “pol ypharmacy”constitutes
an accident, the burden would shift to Anerican Bankers to prove
that the policy excluded Hardesty' s cause of death. See
WIlis, 287 So.2d at 645. Anerican Bankers points to two possible
exclusions: illness and taking nedications other than as

prescri bed.

To establish an illness exclusion, the insurer nust prove
that illness was “the predom nant cause of death.” Mirphy, 269
So. 2d at 518. In other words, once the beneficiary establishes

that the death was an accident, the insurer bears the burden of
show ng that “w thout the injury, death would have occurred when
it did due to illness or disease.” 1d. Anerican Bankers has not
produced the kind of evidence that would establish this
exclusion. |In fact, the only evidence indicates that Hardesty
did not, in fact, die fromliver disease.

Li kew se, Anerican Bankers cannot establish that an overdose
was the predom nant cause of Hardesty’'s death. The coroner
testified that he was unable to determ ne which cause was nore
likely — the diseased liver’'s inability to netabolize a norma

dose or an overdose of Xanax. The coroner’s report and deposition
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are the only causation evidence cited by either party. It
appears that, because Anerican Bankers only relies on the
coroner’s evidence, it has failed to establish that it is
entitled to summary judgnent. Yet Fiffick, too, has failed to
establish her entitlenent to sunmary judgnent on liability.

Policy Term nation

Fiffick al so noved for summary judgnent on Anerican Bankers’
defense that the policy had term nated before Hardesty died. In
its pleadings, Anerican Bankers presented two expl anations for
this termnation: first, that Hardesty had failed to pay the
prem um and second, that Hardesty closed his account with
H bernia Bank. The district court denied Fiffick’s notion for
summary judgnent on these defenses. W decline to reverse the
district court’s ruling.

Anal yzing Fiffick’s notion as if it were Anmerican Bankers’,
the district court first concluded that a fact issue prevented it
fromfinding that the policy term nated for nonpaynent. But as
Fiffick points out, Anerican Bankers did not nove for summary
judgnent on this issue. Only Fiffick’s notion addressed this
defense. Regardless, a fact issue still exists: the clains
adm nistrator’s affidavit, attached as evidence, indicates that
Hardesty’s | ast paynent was on Decenber 3, 2000 and that
subsequent attenpts to debit the account failed on January 3,
2001 and February 3, 2001. This evidence is sufficient to defeat

Fiffick’s sunmary judgnment notion. Thus, although the district
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court m ght have incorrectly assigned the burden, the end result
— a fact question about termnation — renains the sane.
Simlarly, American Bankers contends that Hardesty' s closure
of his H bernia bank account term nated his policy. Challenging
this defense, Fiffick argues that under Louisiana |aw, individual
life insurance policies cannot condition benefits on the
insured’s status at the time of his death. LA ReEv. STAT. ANN
§22:170(B). Based on this statute, Fiffick contends that
Hardesty’s status as an account-hol der nust be irrel evant.
Section 22:170(B) does not apply to health and acci dent
i nsurance, however, and thus the district court properly denied
Fiffick’s notion on this issue. The defenses of non-paynent and
eligibility both remain for trial

AFFI RVED | N PART, REVERSED AND REMANDED | N PART.
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