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Jerneal D. Canpbell, Texas prisoner # 1483727, appeals from
the summary judgnent dism ssal of his clainms against the Harris
County Sheriff Departnment (“the Departnent”), Sheriff Tomry
Thomas, Captain Jim Al bers, Jeff Savage, Sergeant Davis, and M.
Gage. Canpbell sued the defendants under 42 U. S.C. § 1983,

claimng that the defendants were deliberately indifferent to his

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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ver bal conplaints and grievances regardi ng various incidents,
i ncludi ng several incidents of alleged sexual assault on his
per son.

Canpbel | argues that the summary judgnent evi dence shows
that the defendants were deliberately indifferent in failing to
investigate and respond to the witten grievances he filed
regardi ng sexual assaults. However, in view of evidence that
Campbel | was del usional, and given the absence of any physi cal
evi dence of sexual assault, Canpbell has failed to raise a
material issue of fact regarding the defendants’ deliberate
indifference with respect to the handling of his witten

grievances. See Farner v. Brennan, 511 U S. 825, 847 (1994).

Canpbel | contends that the summary judgnent evi dence shows
that the defendants were deliberately indifferent wwth respect to
his verbal conplaints of sexual abuse. However, the sunmary
j udgnent evidence shows that the defendants responded to
Canpbel | ’s verbal conplaints by noving himto different cells and
by nmoving an inmate Canpbell identified as his assail ant.

Canpbell has failed to raise a material issue of fact regarding

t he defendants’ deliberate indifference. See A abi si onbt osho V.

Gty of Houston, 185 F.3d 521, 526 (5th Cr. 1999).

Canmpbel | al so argues that a material issue of fact exists
regarding the conditions at the Harris County Jail, which, he
asserts, contributed to the sexual assaults on his person.

However, Canpbell did not plead a claimbased on defective prison
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conditions in his conplaint, and he may not overcone sunmmary
judgnent by retrying the case on a different theory on appeal.

See Forbush v. J.C. Penney Co., 98 F.3d 817, 822 (5th G r. 1996).

To the extent that Canpbell’s conplaint asserted clains that did
not concern the defendants’ alleged indifference regarding his
reports of sexual assault, Canpbell has waived such clains by

failing to argue themon appeal. See Yohey v. Collins, 985 F.2d

222, 224-25 (5th Gr. 1993). The district court’s grant of
summary judgnent is AFFI RVED.

G ven the disposition of this appeal, Canpbell’s notion for
t he production of photocopies is DENIED. Canpbell’s notion for
t he appoi nt nent of counsel is DEN ED because Canpbell has failed
to denonstrate the existence of exceptional circunstances. See

Uner v. Chancellor, 691 F.2d 209, 212-13 (5th Gr. 1982).

AFFI RVED; MOTI ONS DENI ED



