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DENNI'S, Circuit Judge:”

Nautilus I nsurance Conpany (“Nautilus”) brought this action
agai nst John Gannon, Inc. (“JA”), Ray Keller, and Duke-Keller
Qut door Advertising, |Inc. (collectively “Keller”) seeking a

declaratory judgnent that Nautilus has no duty to defend or

"Pursuant to 5THQOR R 47.5, the court has detern ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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indemify Keller from J@’s suit against Keller. The district
court held that Nautilus had both a duty to defend and a duty to
indemify and entered a final judgnent. W reverse.
BACKGROUND

JE@ wanted to put up a billboard in a Sanmis C ub parking | ot
near Conroe, Texas. J@ contacted Ray Keller, who allegedly
represented that he was an agent of Frances Coberly of Wal-
Mart/Samis Club and that he had authority to give J@ a lease to
erect the bill board. J@ and Keller entered into an agreenent
regardi ng the construction of the billboard and a docunent entitled
“Land Lease Agreenent.” After JA applied for a billboard permt
wth the Texas Departnent of Transportation (“TXDOI”), TXDOT
di scovered that Keller was not authorized to enter into such an
agreenent on behalf of Ms. Coberly. TXDOT denied the permt and
tenporarily suspended JA@’'s advertising |license.

JE@ sued Keller alleging, inter alia, fraud, negligent
m srepresentation, and breach of contract. Nautilus had previously
i ssued a comrercial general liability insurance policy to Keller.
After JG@ sued Keller, Nautilus filed this action seeking a
decl aratory judgnent that the policy provides no coverage for any
clainms arising out of the JA-Keller relationship. In rel evant
part, the policy obligates Nautilus to cover damages that Keller is

required to pay because of “property damage” caused by an



“occurrence.”® Both Nautilus and Keller filed notions for summary
j udgnent . The district court ruled in favor of Keller holding,
inter alia, that J@’'s clainms against Keller arguably stated an
occurrence that gave rise to property danmage and hel d that Nautil us
had a duty to defend and to indemify Keller. Nautilus tinely
appeal ed.
ANALYSI S

Jurisdiction

Kell er argues that this court |acks appellate jurisdiction
over this action because, Keller alleges, the district court
resol ved only whether Nautilus had a duty to defend Keller and not
whet her Nautilus had a duty to indemmify Keller. The Texas Suprene
Court has stated that where, as here, a trial court finds that
there is a duty to defend and “coverage may turn on the facts

actually proven in the underlying lawsuit,” it may “be necessary to
defer the resolution of indemity issues until the liability
litigation is resolved.” Farnmers Tex. County Miut. Ins. Co. v.
Giffin, 955 S.wW2d 81, 84 (Tex. 1997). The parties here agree

t hat, because the district court found a duty to defend and because

! The policy provides: “W will pay those suns that the
i nsured becones legally obligated to pay as danages because of a
“bodily injury’ or ‘property danage’ to which this insurance
applies. W wll have the right and duty to defend the insured
agai nst any ‘suit’ seeking those damages. ... This insurance
applies to ‘bodily injury’ and ‘property danmage’ only if: (1)
The ‘bodily injury’ or ‘property damage’ is caused by an
‘occurrence’; and (2) The ‘bodily injury’ or ‘property damage’
occurs during the policy period.”
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the question of a duty to indemify would turn on the facts proven
in the underlying litigation between J@ and Keller, it would have
been proper for the court to defer the question of whether Nautil us
has a duty to indemify Keller until after the litigation.

But, rightly or wongly, the district court held that Nautil us
had both a duty to defend Keller and a duty to i ndemmify Kell er and
entered a “Final Judgnent” granting Keller’s notion for summary
judgnent. \Wether an order is subject to appeal depends on its
effect and whether it has the attributes of finality. @ en Qaks
Utilities, Inc. v. Cty of Houston, 280 F.2d 330, 333 (5" Cir.
1960). Because the district court’s order ended the litigation on

the nerits, it was final.? Quackenbush v. Allstate Ins. Co., 517

2 Kel l er argues that the judgnent does not adjudicate the
question of whether Nautilus has a duty to indemify Keller from
J@'’'s clainms. The “Final Judgnent” grants Keller’s notion for
summary judgnent, and Keller asserts that it noved for summary
judgnent that Nautilus did owe a duty to defend. But the first
paragraph of Keller’s notion for summary judgnent states:
“[Keller] request[s] that the Court adjudicate under Rule 56 of
the Federal Rules of G vil Procedure that [Nautilus] does owe
[Kel ler] a defense and indemity on the clains against [Keller]
by [JA] in the underlying case out of which this coverage
di spute arose.” It is true that, at the conclusion of the
nmotion, Keller only nentioned the duty to defend. This
i nconsi stency raises a question as to the effect of the district
court’s order.

If there is sone anbiguity in the judgnent regarding its
finality, this court will treat the decision as a final order if
the district court intended to effect a final dism ssal of the
claim Picco v. Gobal Marine Drilling Co., 900 F.2d 846, 849
n.4 (5" Cir. 1990). The district court titled the order “Final
Judgnent” and included the statenent: “This is a Final Judgnent.”
In its supporting nmenorandum opi nion, the court stated: “The
Court finds that Nautilus does have a duty to defend and
indemify Keller in the underlying state case.... Accordingly
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UsS 706, 712 (1996). Whet her the district court’s concl usions

were incorrect or premature is of no jurisdictional inport.

St andard of Revi ew

W review a district court’s grant of sunmary judgnent de
novo. Baton Rouge G| & Chem W irkers Un. v. Exxon Mbil Corp.
289 F.3d 373, 376 (5" Cir. 2002). W wll grant sunmary judgnent
if there is no genuine dispute as to any i ssue of material fact and

the noving party is entitled to judgnent as a matter of law Id.

J@'’'s clains against Keller do not allege “property damage” and,
thus, do not fall under the terns of the policy.

W will address only the question of whether JA'’'s clains
against Keller potentially state a claimfor property danmage, as
that issue is dispositive. Under Texas law, “[a]n insurer’s duty
to defend is determ ned solely by the allegations in the pleadi ngs
and the | anguage of the insurance policy.” King v. Dallas Fire
Ins. Co., 85 S.W3d 185, 187 (Tex. 2002). This “eight corners”
doctrine neans that if the underlying claim against the insured
does not allege facts that fall within the scope of the policy, the

insurer has no duty to defend the insured. 1d. But an insurer is

[Kel l er’s] notion for sunmary judgnment is GRANTED.” It is
clear that the district court ruled on both the duty to defend
and the duty to indemify, thus ending the litigation on the
merits, and accordingly entered a final judgnent.
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obligated to defend the insured if there is even potentially a case
under the conplaint within the coverage of the policy. Nat’l Union
Fire Ins. Co. v. Merchs. Fast Mdtor Lines, Inc., 939 S.W2d 139,
141 (Tex. 1997). Al doubts regarding an insurer’s duty to defend
are resolved in favor of the insured. King, 85 S.W3d at 187.

Under the policy in question, property danage includes the
“[1]oss of wuse of tangible property that is not physically
injured.” Texas law states that “tangible property is comonly
understood to be property that is capable of being handled or
touched.” Lay v. Aetna Ins., 599 S.W2d 684, 686 (Tex. Cv. App.
—- Austin 1980, wit ref’d n.r.e.). It has also been defined as "

such property as nmay be seen, wei ghed, neasured, and esti mated

by the physical senses."” |Id. (citing 73 C. J.S. Property 8 5
(1951)). The district court held that JA@ alleged that Keller’s
m srepresentations “caused the |loss of the use of the |easehold
interest in the billboard” and that such an allegation potentially
falls within the coverage of the policy.

Kel | er defends the district court’s holding, arguing that JG
clains that it |ost a leasehold interest in real property and that
a leasehold interest in real property constitutes tangible

property.® Assum ng without deciding that a | easehold interest in

®Keller also points out that J@ clainms that it |ost the use
of the billboard structure. But the billboard structure never
exi sted. A nonexistent billboard is not tangi ble property; thus,
the loss of its use cannot constitute the |loss of use of tangible

property.



real property could constitute tangi ble property, a review of the
pl eadings in the underlying suit shows that J@ did not in fact
have a | easehold interest in real property.

J@'’'s petition indicates that the contract between J3@ and
Keller stated that the parties would “jointly build the Sign, sel
the sign for approximately $400,000, and split the proceeds
fifty/fifty.” The contract obligated Keller to “secure the |ease
wth Wal-Mart/ Sanis” and obligated J@ to “secure the permt.”
This agreenent did not create a | ease between Keller and Jd; it
only contractually obligated the parties to undertake different
tasks in an effort to build and sell the sign.

J@'’'s petition also indicates that J@ and Keller signed a
second docunent, titled a “Land Lease Agreenent,” which Jd
attached to its petition and incorporated into its petition. But
this agreenent sinply purports to grant J@ perm ssion to apply for
a billboard permit from TXDOT.* Thus, like the contract, this
agreenent did not grant JG@ a leasehold interest in the |and.
Additionally, even if the agreenments had purported to give JE@ a
| easehol d interest in the |land, JG@ would not have had a | easehol d
interest in real property because, according to J@’'s allegations,

Keller did not have the authority to grant JE@ a lease in the

*The agreenent provides: “As owner of 1407 Loop 336 W |-45,
M. Ray Keller is authorizing John Gannon Inc. perm ssion to
obtain all permts to erect a billboard on M. Ray Keller’s
property at 1407 - 1-45 Loop 336 W”
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property. And JG@ has not alleged any action on behalf of Wal Mart
or Frances Coberly that woul d have given Kell er apparent authority
to enter into such a | ease.

JA@ therefore never had a | easehol d interest in real property®
but only had a contractual relationship with Keller that gave JQ
certain expectancies. Any damages for breach of contract,
negligent m srepresentation, or fraud to which J@ may be entitled
are purely econom c danmages that do not fall within the definition
of property damage. See, e.g., State FarmLloyds v. Kessler, 932
S.w2ad 732, 737 (Tex. App. -- Ft. Wrth, 1996, wit denied)
(holding that hone buyers had alleged econom c damages - not
property damages - by claimng that they did not get the hone they
had bargained for because the sellers had msrepresented the
condition of the hone). Thus, Nautilus has no duty to defend
Kell er against JA’'s clains and, for the sane reason, no duty to
indemi fy Keller for any damages stemm ng fromthose clains.®

CONCLUSI ON

®Kel l er argues that the policy does not require that the
claimant all ege ownership of the tangible property. But the
policy does require the “loss of use of tangi ble property,” and
JA cannot have lost the use of the real property in question if
JA@ never had the use of that property.

6“[Tl he duty to indemify is justiciable before the
insured's liability is determined in the liability lawsuit when
the insurer has no duty to defend and the sane reasons that
negate the duty to defend |ikew se negate any possibility the
insurer will ever have a duty to indemify.” Farnmers Tex. County
Mut. Ins. Co. v. Giffin, 955 S.W2d 81, 84 (Tex. 1997).

8



J@’s clains against Keller do not allege property damage.
Nautilus thus has no duty to defend or indemify Keller against
Jd’s clains. The district court’s decision granting summary
judgnent in favor of Keller is reversed. Nautilus’ notion for
summary judgnment is granted, and judgnment is rendered accordingly.

JUDGVENT FOR KELLER REVERSED; JUDGMENT FOR NAUTI LUS RENDERED.



