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The Equal Enpl oynent Opportunity Conm ssion (“EEOC) brought
this action agai nst Dunbar Di agnostic Services, Inc. (“Dunbar”), on
behal f of Leticia Gonzalez for discrimnation and retaliation in
violation of Title VII of the Gvil R ghts Act of 1964, 42 U S. C
8§ 2000e et seq. (West 2004). |In this consolidated appeal the EECC
chal l enges the district court’s grant of judgnent as a matter of
law (“JMOL”) in favor of Dunbar on both causes of action and its

award of attorneys’ fees to Dunbar. W REVERSE

" Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



"[J]udgnment as a matter of law is proper after a party has
been fully heard by the jury on a given issue, [when] there is no
legally sufficient evidentiary basis for a reasonable jury to have

found for that party with respect to that issue." Kl unpe v. IBP

Inc., 309 F.3d 279, 287 (5th Cr. 2002); Feb. R QGv. P. 50. I n
deciding a notion for JMOL, the court nust review the record as a
whol e, draw all reasonable inferences in favor of the nonnoving
party and do so wit hout wei ghi ng the evidence or making credibility

determ nations. Delano-Pyle v. Victoria County, 302 F.3d 567, 572

(5th Gir. 2002).

Wth respect to the EECC s discrimnation claim the district
court’s grant of JMOL was i nproper. First, given the mninma
burden, the EECC put forth sufficient evidence of its prima facie
case to preclude JMIL: (1) CGonzalez is a nenber of a protected
group; (2) she was qualified for the health i nsurance benefits; (3)
t hese benefits were denied; and (4) this denial was differentially
applied to CGonzal ez because all other eligible enployees were

of fered benefits. See Rubinstein v. Admnistrators of Tul ane

Educati onal Fund, 218 F.3d 392, 399 (5th G r. 2000).

Second, the EEQOC al so produced evidence that Dunbar’s non-
discrimnatory reason for not providing benefits to Gonzalez --

that she failed to ask for them-- was fal se. Reeves v. Sanderson

Plunbing Prod., Inc., 530 U S. 133, 148 (2000). This evidence of

falsity, coupled with the EECC s prima facie case, was sufficient
to preclude JMOL with respect to the EEOC s discrimnation claim
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Dunbar’s contention that, because Gonzalez would not have
opted for insurance coverage, she was not damaged, is also
contested on this record. Al t hough Gonzal ez was receiving free
i nsurance from Medi caid, she testified that she woul d have signed
up for coverage under the nore conprehensive Dunbar policy had it
been offered. Moreover, because the EEOC brought this claim
prospective injunctive relief relating to Dunbar’s future conduct

al so could be available. E.EOC. v. Waffle House, Inc., 534 U S

279, 287 (2002).

Finally, with respect to the EECC s retaliation claim the
district court’s grant of JMOL was simlarly inproper. Initially,
it is clear that Gonzal ez engaged in protected activity -- filing

a discrimnation charge agai nst Dunbar. Fabela v. Socorro |ndep.

School Dist., 329 F.3d 409, 414 (5th Cr. 2003). Al t hough

Gonzalez’s termnation was terned by Dunbar as a resignation, the
EECC produced evi dence that Gonzalez was, in fact, discharged --

whi ch i s an adverse enpl oynent action. Hernandez v. Crawford Bl dg.

Material Co., 321 F.3d 528, 531 (5th Gr. 2003).

Gonzal ez testified that she was involuntarily term nated. And
the letter sent by Dunbar to Gonzal ez stated that her threatening
a lawsuit “resulted in [her] resignation.” This letter could be
interpreted by a jury as an involuntary resignation or term nation,
or that “a causal connection exists between that protected activity
[hiring a lawer and threatening a l|lawsuit] and the adverse

enpl oynent action.” |d.



Dunbar neverthel ess argues that Gonzal ez cannot recover for
retaliation because, in being unable to attend work, she was not
“qualified” for her job. (Her doctor had prescribed tenporary
bedrest to help with pregnancy conplications.) |In this respect,

Dunbar urges this panel to apply Holtzclaw v. DSC Conmuni cati ons

Corp., 255 F.3d 254 (5th Gr. 2001), which held, under the Age
Discrimnation in Enploynent Act, 29 U S. C. 8§ 623(d) (West 2004),
that a plaintiff who sought re-enploynent was required to prove
that he was qualified for his position. |d. at 259-60.

Holtzclaw involved a failure to rehire claim brought by a
plaintiff who was on | ong-termdi sability and, according to earlier
determ nations, was “unable to work at all” and “would never be
able to return to work.” 1d. at 257. In this case, however, the
EECC is bringing a claimfor wongful discharge. There has been no
determ nation that Gonzal ez suffers froma long-termdisability, or
that she was not qualified. (Indeed, Dunbar inplicitly admtted
that Gonzal ez was qualified by offering her clerical work in lieu
of nmedical leave -- and then term nated her before her reply.)

I n short, whether Gonzal ez was term nated because she was not
“qualified” or for sone inpermssible reason -- the central issue
of the retaliation claim-- remains an issue for the trier of fact.
We therefore decline Dunbar’s invitation to extend the Holtzcl aw
requirenents to this particular case, and find that JMOL was

I nappropri ate.



Accordingly, the district court’s grant of Dunbar’s notion for
JMOL with respect to the EEOC s discrimnation and retaliation
clains is REVERSED and the case is REMANDED such that a jury may
consi der the evidence on both sides of both clains.

Furt her, because Dunbar is no |onger a prevailing party, the
district court’s award of attorneys’ fees is REVERSED. 42 U. S. C A
8§ 2000e-5(k) (West 2004). Simlarly, because the EEOCC s appeal was
not frivolous, Dunbar’s request for fees in prosecuting this appeal
is DENlED. Fep. R App. P. 38.

Thi s panel al so DENI ES the EECC s request to reassign the case
to another district judge on remand. Although the trial judge may
have been di sapproving toward the EEOCC and Gonzal ez, this fact is
not sufficient to rise to the extraordinary standard required for

reassignnment. Liteky v. U S., 510 U S. 540, 555-56 (1994).

Finally, we hold that the district court did not abuse its
discretion in dismssing Village Utrasound dinic, I nc.
(“Millage”), as a party because Dunbar conceded that it has
sufficient enployees to be considered an “enployer” under Title

VIl. WIllianms v. Hoyt, 556 F.2d 1336, 1341 (5th Cr. 1977). In

this respect only the judgnent of the district court is AFFI RVED

Based on the above, we REVERSE the district court’s grant of
JMOL and attorneys’ fees to Dunbar; AFFIRM the district court’s
dismssal of Village; DENY Dunbar’s request for appellate

attorneys’ fees and the EEOCC s request for reassi gnnent; and REMAND



the action for further proceedings not inconsistent with this
opi ni on.

AFFI RVED in part; REVERSED in part; REMANDED.



