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PER CURI AM *

Ant hony Quy Fuentes requests a certificate of appealability
(“CAA") from our court, so that he can challenge the denial of
federal habeas relief for his Texas state court capital conviction
and death sentence. Accordingly, for each claimcovered by a COA
request, we nust determ ne whet her that request makes the requisite

“substantial show ng of the denial of a constitutional right”, 28

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



U S C 8 2253(c)(2), necessary to be permitted to appeal the deni al



of that claimin his 28 U S.C. § 2254 habeas petition. DEN ED
| .
On direct appeal, and viewed in the |ight nost favorable to
the verdict, the Texas Court of Crimnal Appeals described the
facts as foll ows:

[Qn Friday, February 18, 1994, [Fuentes],
Kel vin Tenpleton, Terrell Lincoln, and Steve
Vel a conspired to rob the Handi Food Mart and
any enpl oyees or custoners who happened to be
in the store. The Handi Mart was busy wth
enpl oyees of the Swartz Electric Conpany who
had just been paid, cashed their paychecks at
the store and were enjoying a few beers and
t he conpany of coworkers outside the prem ses
of the store. Anobng those gathered was Robert
Tate, a regular custoner and acquai ntance of
the proprietors of the Handi Mart and sonetine
enpl oyee of Swartz Electric.

[ Fuentes] and his cohorts arrived at the
store, noted that it was busy and proceeded
wth their plan. Tenpleton went directly to
the coolers, grabbed two cases of beer and
wal ked out. [ Fuentes] and Vela wal ked into
the store behind Tenpleton and pulled out
their guns. Vela went to the cashier and
demanded noney. [ Fuentes] approached the
proprietor and a custonmer who were standing
near the counter. The custoner, Raynundo
Soria, was a high school classmate of
[ Fuent es] . He followed [Fuentes’'] orders,
hiding his identity in fear that |[Fuentes]
woul d recognize him Janes Draffin was
wal king into the store when he noticed that it
was bei ng robbed. He ran to inform his co-
wor kers of the robbery. |Ignoring his friends’
war ni ngs not to get involved, Tate gave chase
when Tenpleton left the store with the beer.
Tate caught up to Tenpleton and grabbed him
Tenpl eton dropped the beer. Just then,
[ Fuentes] canme running out of the store.
Julio Flores testified that [ Fuentes] cane out
of the store, ran up to Tate and Tenpl et on,



and shot Tate twice in the chest. Testinony
at trial indicated that [ Fuentes] used a sem -
automatic gun. Tate fell into a nearby ditch
and died. The bullets recovered from Tate's
body were consistent with those used in a 9
mllinmeter weapon, which are npbst comonly
sem aut omati c.

Fl ores further testified that, despite
standing five hundred neters from [ Fuentes],
he got a good | ook at his face and positively
identified [Fuentes] as Tate's nurderer
Fl or es’ description of [ Fuent es] was
consistent with the description given by the
proprietor as the man who robbed himin the
store. Flores and Soria positively identified
[ Fuentes] in photo |ineups.

Tenpl eton was the only co-conspirator to
testify. He testified that he was not
wat chi ng when he heard the shots fired; he
t hought Tate had shot at him so he just began
runni ng. Tenpleton testified that although he
did not see it, he was under the inpression
that [ Fuentes] had shot Tate because when he
| ooked back, [Fuentes] had a gun in his hand
and was the one closest to him and he had not
seen Vel a near the victim
Fuentes v. State, 991 S.W2d 267, 270-71 (Tex. Crim App. 1999).
Fuentes was found guilty in Texas state court for the capital
murder of Robert Tate. The jury then answered Texas’ capital
mur der special issues in a manner that required the trial court to
i npose the death sentence.
The Court of Crimnal Appeals affirmed the conviction and
sent ence. Fuentes, 991 S . W2d 267. The Suprene Court of the
United States denied certiorari. Fuentes v. Texas, 528 U. S. 1026

(1999) .



Fuentes sought habeas relief in state court during the
pendency of his appeal. |In February 2000, the trial-level state
habeas court rendered findings of fact and conclusions of |aw,
recommendi ng that relief be denied. The Court of Crim nal Appeals
adopt ed that recommendati on and denied relief in Septenber 2000.

After Fuentes filed a skeletal petition for habeas relief in
the district court to conply with the applicable statute of
limtations, he anended his petition. |In March 2003, the district
court denied relief and a COA

1.

Because Fuentes filed for federal habeas relief after the 1996
effective date of the Antiterrorismand Effective Death Penalty Act
(AEDPA), his application is subject to AEDPA' s constraints. Under
AEDPA, we cannot consi der Fuentes’ appeal unless he first obtains
a COA. 28 U S.C 8§ 2253(c)(2); e.g., MIller-El v. Cockrell, 537
U S. 322, 327 (2003).

To obtain that COA, Fuentes nust make “a substantial show ng
of the denial of a constitutional right”. 28 U S. C. 8§ 2253(c)(2).
Restated, he nust show “that reasonable jurists could debate
whet her (or, for that matter, agree that) the petition should have
been resolved [by the district court] in a different nmanner or that
the issues presented were adequate to deserve encouragenent to
proceed further”. Slack v. MDaniel, 529 U S. 473, 484 (2000)

(quotation marks omtted). In other words, “[we ... look to the



district <court’s application of AEDPA to the petitioner’s
constitutional clains and determ ne whether the [district] court’s
resol ution was debatable anong reasonable jurists”. M niel wv.
Cockrell, 339 F.3d 331, 336 (5th Cir.), petition for cert. filed,
72 U S.L.W 3408 (17 Nov. 2003) (No. 03-811); see also MIler-El,
527 U. S. at 336. Therefore, at the COA stage, we do not apply the
deferential AEDPA standard of review, found in 28 U S.C. § 2254,
concerning the nerits of the habeas petition. See, e.g., Mller-
El, 537 U S. at 342 (“Before the issuance of a COA the Court of
Appeal s had no jurisdiction to resolve the nerits of petitioner’s
constitutional clains.”).

Fuentes seeks a COA on the followng clainms: (1) during jury
voir dire, the trial court made wunconstitutional statenents
suggesting that gender could be used as a mtigating circunstance;
(2) concerning his request for a jury instruction on the |esser
i ncluded offense of felony nurder, (a) the state habeas court
i nproperly held the request was procedural ly defaul ted, and (b) the
trial court erred in denying his request for the instruction; and
(3) the Court of OCimnal Appeals’ refusal to review the
sufficiency of his mtigation evidence denied him neaningful
appel l ate review.

A
Fuentes first seeks a COA based on the district court’s

hol ding as harml ess error the trial judge' s statenents at jury voir



dire that gender could be used as a mtigating circunstance. The
trial judge stated:
[ The punishnment phase mtigation specia
issue] is a little confusing, at |east by
conparison with the rest of the things we’ve
talked about ... | said | can't tell what a
mtigating circunstance is, and that’s true.
Lots of tinmes sone folks think that in sone
cases youthfulness mght be a mtigating
ci rcunstance; others mght not. Sone fol ks

m ght think in sone cases that gender m ght be
a mtigating circunstance.

(Enphasi s added.) Fuentes’ counsel objected but the trial court
overruled and gave nore exanples of factors that could be
considered mtigating.

On direct review, Fuentes asserted that the trial court’s
statenents violated his rights under the Fifth, Ei ghth, and
Fourteenth Anmendnents by suggesting that a jury could consider
gender a mtigating circunstance only if the defendant were fenal e.
Fuentes is nmale; he clains these statenents encouraged the jury to
di scrim nate agai nst him The Texas Court of Crim nal Appeals held
that the comments did not authorize the jury to consider gender as
a mtigating circunstance, but instead supplied exanples of
mtigating circunstances that were not defined categories.
Fuentes, 991 S.W2d at 275. The Court of Crim nal Appeals further
noted that Fuentes provided no legal basis to support his
contention that gender could not be considered a mtigating

ci rcunst ance.



The state habeas court held this claim procedurally barred
because it had been presented on direct appeal.

On federal habeas review, the district court held the use of
gender in the punishnent phase of a capital nurder trial violates
the Constitution. The district court denied habeas relief,
however, holding: weven if the trial court erred, Fuentes had not
established “actual prejudice” fromthe coments; therefore, the
error was harnl ess. Brecht v. Abranmson, 507 U S. 619 (1993)

Pursuant to Brecht, a court nust determ ne “whether the error
has substantial and injurious effect or influence in determning
the jury's verdict”. ld. at 637. A constitutional trial error
does not mandate habeas relief unless it had a substantial effect
or influence in determning the verdict. E. g., O Neal v. MAninch,
513 U S. 432, 436 (1995). Under this standard, the petitioner
shoul d prevail whenever the record is “so evenly balanced that a
conscientious judge is in grave doubt as to the harm essness of the
error”. ld. at 437. Restated, “if our mnds are ‘in virtua
equi poi se as to the harm essness’ under the Brecht standard, then
we nust conclude that it was harnful”. Wods v. Johnson, 75 F. 3d
1017, 1026-27 (5th Gr.) (quoting O Neal, 513 U S. at 435), cert.
deni ed, 519 U.S. 854 (1996).

Fuentes asserts that the Brecht harmess error test is no

longer viable in the Ilight of AEDPA's “contrary to or

“unreasonable application of <clearly established Federal |[|aw

8



standard. 28 U.S.C. § 2254(d)(1). Mreover, he contends: Brecht
shoul d not apply because the state court did not performits own
harm ess error analysis as required by Chapman v. California, 386
U. S 18 (1967); and, accordingly, our court should revi ew under the
Chapman standard, which requires reversal unless the error is
harm ess beyond a reasonabl e doubt.

These contentions are foreclosed by Robertson v. Cain, 324
F.3d 297 (5th Cr. 2003). Although the circuits have split on this
i ssue, Robertson held that Brecht survived AEDPA and i s applicabl e,
even where the state court failed to perform the harm ess error
analysis. |d. at 306-07.

The district court found: at voir dire, the trial court
merely provided exanples of what a juror may feel is a mtigating
circunstance, but did not define a category of mtigating evidence
or authorize its wuse in the punishnent phase; neither side
contended at the punishnent phase that the jury should consider
gender in answering the special issues; the trial court instructed
the jury that mtigating evidence “may include, but is not limted
to, any aspect of the defendant’s character, background, record,
enotional ability, intelligence, or circunstances which you believe
coul d make a death sentence i nappropriate”, but cautioned the jury
to consider only those circunstances supported by the evidence;
neither side presented evidence relating to gender; and the trial

court properly infornmed the jury of the role of mtigating



evidence, noting that the jury should not be swayed by nere
sentinent, synpathy, prejudice, or public feeling. Based on
Brecht, the district court held: even if the trial court erred,
there was no indication that the jury based its sentencing
determ nation on Fuentes’ gender, either as a mtigating or
aggravating factor.

For COA purposes, and because the district court applied the
correct standard, we review its application of Brecht only to
determine if that application is debatable anong reasonable
jurists. Fuentes asserts: of the several potential jurors who
heard the trial court’s comments about gender, one was sel ected for
the jury; and the comments inplied it was perm ssible to consider
Fuentes’ masculinity against himon the mtigation issue. Even
assumng the trial court’s statenents were error (but, along that
line, and as quoted above, the court only said sone “mght” think
gender “m ght be a mtigating circunstance”), the district court’s
ruling that the error did not affect Fuentes’ substantial rights is
not debatable anong reasonable jurists. First, as noted, the
coments were only exanpl es of evidence that a jury “mght” findto
be mtigating. Second, it is unlikely that the single juror who
heard the statenents at the start of trial even renmenbered them at
the sentencing phase. Mreover, the trial court did not specify
that only femal es coul d have their gender considered as mtigating

evidence. Neither side addressed gender at the punishnent phase,

10



and the trial court warned the jury at that tinme not to be swayed
by prejudice when considering the evidence. Lastly, there is
not hing to suggest that the jury based its inposition of the death
sentence on Fuentes’ gender.
B

Fuentes next requests a COA on whether the trial court erred
in denying an instruction on the | esser-included of fense of felony
murder. The district court deni ed habeas relief on two bases: the
clai mwas procedurally defaulted; inthe alternative, review ng the
merits under the AEDPA deferential standard, the trial court’s
deci sion was neither contrary to, nor an unreasonabl e application
of, clearly established federal law, see 28 U S. C. 8§ 2254(d)(1).

1

Texas law requires that a proposed jury instruction be nmade
either in witing or dictated to the court reporter. TEX. CRM
Proc. CooE ANN. 8 36. 15 (Vernon 2003). During its deliberations, the
jury sent a note to the court asking whether it could consider a
| esser degree of murder. Upon the trial court’s referring the jury
to the instructions as given, Fuentes’ trial counsel objected,
contendi ng he had previously requested a | esser included offense
instruction on felony nurder. The trial judge stated she had no
menory of such a request; and trial counsel noted that, although

t hey had such a discussion, it may have been off the record. Trial

11



counsel then requested a fel ony nurder instruction, which the tri al
court refused to give.

At the state habeas proceeding, the trial-level court
devel oped evidence on when and how the initial jury instruction
request was made. Based on trial counsel’s court-ordered affidavit
submtted to that state habeas court, it found that counsel had
made an off-the-record, oral request for the |esser included
of fense instruction, which was refused.

The Court of Crimnal Appeals denied relief. It adopted the
conclusion that the | esser included of fense clai mwas procedural |y
barred because, contrary to Texas |aw, Fuentes’ trial counsel had
not nmade a request for the instruction either in witing or on the
record.

On this point, the standard for federal habeas relief vel non
is well established.

A federal habeas court plainly cannot grant
relief where the |last state court to consider
the claimraised by the petitioner expressly
and unanbi guously based its denial of relief
on an independent and adequate state |aw
procedural ground. Col eman v. Thonpson, 501
U S 722, 729-30 (1991). A state procedura

rule is adequate if it is “firmy established”
and regularly and consistently applied by the
court. Janmes v. Kentucky, 466 U S. 341, 348
(1984). A state procedural rule is
i ndependent if it does not depend on a federal

constitutional ruling. Ake v. Cklahoma, 470
U S 68, 75 (1985).

12



Henderson v. Cockrell, 333 F.3d 592, 604 (5th Gr. 2003), cert.

denied, = US (26 Jan. 2004) (No. 03-6979) (sone citations
omtted; quotation marks omtted).

The district court held the procedural ground was adequate
because this rule is generally followed. E.g., Vasquez v. State,
919 S.W2d 433, 435 (Tex. Crim App. 1996). Although the district
court did not hold this procedural ground independent, failing to
make a witten request for a jury instruction is obviously
i ndependent of any nerits-based constitutional claim

Because the district court denied habeas relief based on the
procedural default, the test for a COA has two parts. Fuentes nust
show. that “jurists of reason would find it debatabl e whet her the
petition states a valid claim of the denial of a constitutiona
right and that jurists of reason would find it debatabl e whether
the district court was correct in its procedural ruling”. Sl ack,
529 U.S. at 484. |If we hold that the district court’s decision to
i nvoke the procedural bar was not debatable, we need not address
the second prong of this test. |Id.

Fuentes contends his claim falls under an exception to the
procedural default doctrine because, even though the clai mmay have
been defaulted in sonme technical sense, he substantially conplied

wth the relevant state |aw. E.g., Lee v. Kema, 534 U.S. 362

(2002); Gsbourne v. Chio, 495 U S 103, 123 (1990); Douglas V.
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Al abama, 380 U. S. 415, 422 (1965). The district court refused to
hold Fuentes’ claimfalls under this exception.

In this regard, a very narrow exception exists when finding a
procedural default is a “ritual of neaningless fornf which
“furthers no perceivable state interest”. Osbourne, 495 U S. at
124 (citations omtted). The Texas statute requiring a proposed
jury instruction be nade either in witing or on the record i s not
a neaningless ritual — far from it. The rule furthers the
i nportant state interest of providing neaningful appellate review
of issues that were fully resolved before the trial court. The
district <court’s procedural ruling 1is not debatable anong
reasonabl e jurists.

2.

As discussed, we need not address the district court’s
alternative determ nation on the nerits, because its decision on
the procedural default is not debatable. W wll do so, however,
because the district court did so.

a.

The district court denied relief on the nerits of the | esser
i ncluded offense claim that claimwas based on Beck v. Al abanm,
447 U.S. 625, 638 (1980) (holding where the unavailability of a
| esser included offense instruction enhances the risk of an
unwarranted conviction, a State is constitutionally prohibited from

w thdrawi ng that option fromthe jury). Respondent chall enges the
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application of Beck, but did not do so in district court;
therefore, we wll not consider this challenge on appeal.
Moreover, we assune that Beck applies and hold, even under this
hei ghtened constitutional standard, that a COA should not issue.

A death penalty sentence may not be inposed if the jury was
not allowed to consider a |l esser included offense that is supported
by the evidence. See Beck, 447 U. S. at 637; Dowmhitt v. Johnson,
230 F.3d 733, 757 (5th Cr. 2000), cert. denied, 532 U S. 915
(2001). Under Texas law, felony nmurder is a |esser included
of fense of capital nurder. See Ex Parte Mcdelland, 588 S W2ad
957, 959 (Tex. Crim App. 1979). To establish that he is
constitutionally entitledto alesser included offense i nstruction,
Fuentes nust denonstrate that the record contains evidence
permtting a rational jury to find himguilty of felony nurder and
acquit himof capital nurder. See Jones v. Johnson, 171 F.3d 270,
274 (5th Cr.) (citations omtted), cert. denied, 527 U S. 1059
(1999).

A felony nurder is one in which a person “commts or attenpts
to coonmt a felony, other than mansl aughter, and in the course of
and in furtherance of the comm ssion or attenpt, or in flight from
the commi ssion or attenpt, he conmts or attenpts to commt an act
clearly dangerous to human |ife that causes death of an
i ndividual”. Tex. PENaL CobE ANN. § 19. 02(b)(3) (Vernon 2003). The

requisite nental state for felony nurder nust not rise to
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i ntentional or knowi ng conduct. See Medina v. State, 7 S. W 3d 633,
639 (Tex. Crim App. 1999), cert. denied, 529 U S. 1102 (2000).
Capital nurder, on the other hand, requires (under these facts)
that the actor intentionally cause the death of another in the
course of commtting or attenpting to conmt a robbery. TEX. PENAL
CobE ANN. 8§ 19.03 (Vernon 2003).

Fuentes maintains the felony nmurder instruction is supported
by the evidence because he and Tenpleton testified that: robbery
was their objective; neither anticipated soneone woul d be kill ed;
and the robbery was conplete when the victim was shot and the
robbers were in flight from the store. The record reflects
however, that Fuentes ran up to the victim shot himtw ce in the
chest and fled. The district court held: even though Fuentes may
not have had the intent to kill when he began, his shooting the
victimtw ce and fl eeing denonstrates that he formed the intent to
kill during the robbery. The district court’s decision is
supported by the record; reasonable jurists would not debate that
Fuentes fornmed the intent to kill during the robbery.

b.

Fuentes al so asserts that he was entitled to the fel ony nurder
instruction because trial testinony casts doubt on the identity of
the shooter and supports that Fuentes was mstakenly so
identified. Fuentes did not present this contention in his anended

petition for habeas relief inthe district court; heraisedit only
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in opposition to summary judgnent. The district court did not
address it in its denial of relief. Because Fuentes did not nake
this claimuntil his opposition to summary judgnent, he has wai ved
it; we wll not address it in his COA request.

In the alternative, Fuentes’ m staken identity defense has no
bearing on the felony murder instruction. |f the jury had believed
that defense, it would have acquitted him of capital mnurder,
irrespective of a lesser included offense instruction.

C.

Fuentes’ final COA request concerns the Court of Crimnal
Appeal s’ refusal to review the sufficiency of the evidence to
support the jury’ s negative answer to the mtigation special issue
at the punishnent phase. Mtigating evidence is “evidence that a
j uror m ght regard as reducing the defendant’s nor al
bl amewort hi ness”. Tex. CRM Proc. CobE ANN. 8 37.071 Sec. 2(f)(4)
(Vernon 2003). The Court of Crimnal Appeals does not reviewthe
sufficiency of mtigation evidence as a matter of |aw, because of
the jury’ s unbridled discretion. Fuentes, 991 S.W2d 267 at 280
(citing Geen v. State, 934 S . W2d 92, 106-07 (Tex. Cim App.
1996), cert. denied, 520 U. S. 1200 (1997)). On the other hand, it
does eval uate the sufficiency of the evidence for finding guilt and
that contributes to the death sentence for the future dangerousness
speci al issue. Beazley v. Johnson, 242 F.3d 248, 261 (5th Cr.),

cert. denied, 532 U S. 949 (2001); MFarland v. State, 928 S. W 2d
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482 (Tex. Crim App. 1996), overruled on other grounds, Mosley v.
State, 983 SSW 2d 249, 263 (Tex. Crim App. 1998), cert. denied,
519 U. S. 1119 (1997).

At the puni shnent phase, Fuentes introduced character evi dence
showi ng: he was a good person, an athlete and a hard worker; he
was profoundly affected by the death of his grandnother and fel
into the “wong crowd” after her death; after this crinme, he becane
a responsi bl e person; and he was gainfully enpl oyed and engaged to
be marri ed. Fuent es cont ends: the refusal by Texas courts to
review the correctness of a jury’'s negative answer to the
mtigation special issue violates the Ei ghth Anendnent by denying
Texas capital defendants “neaningful appellate review, e.g.,
Par ker v. Dugger, 498 U. S. 308, 321 (1991) (enphasizing the cruci al
role of neaningful appellate review in ensuring that the death
penalty is not inposed arbitrarily or irrationally); C enpons v.
M ssissippi, 494 U S 738, 749 (1990) (noting that neaningful
appellate review of death sentences pronotes reliability and
consi stency); and the Suprene Court approved Texas' capital
sentenci ng schene with the understandi ng that there woul d be pronpt
judicial review of a jury s decision to inpose the death penalty,
including a focus on whether mtigating factors were present
Jurek v. Texas, 428 U.S. 262, 273 (1976).

As noted, in death penalty cases, the Court of Crim nal

Appeal s does review the future dangerousness special issue; it
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holds this affords defendants neaningful review. See MFarl and

928 S.W2d at 482. Fuentes contends, however, that under the
current Texas capital sentencing statute, the Penry v. Lynaugh, 492
U S 302 (1989), abrogated on other grounds, Atkins v. Virginia,
536 U. S. 304 (2002), special issue (considering the defendant’s
background and noral culpability in the |light of all the evidence)
is nowthe primary vehicle for consideration of mtigating evidence
and thus shoul d be revi ewed.

The district court deni ed habeas relief on this issue because
our court has consistently held that Texas’ refusal to review the
sufficiency of mtigating evidence does not violate the
constitutional right to neaningful review See Wods v. Cockrell,
307 F.3d 353, 359-60 (5th Cr. 2002); Beazley, 242 F.3d at 261,
Hughes v. Johnson, 191 F.3d 607, 621-23 (5th Cr. 1999), cert.
deni ed, 528 U. S. 1145 (2000). The district court’s decisionis not
debat abl e anong reasonable jurists because the Supreme Court has
never required review of mtigating factors on appeal; it has held
only that re-wei ghing aggravating and mtigating factors on appeal
is constitutional. See Hughes, 191 F.3d at 622.

L1l
For the foregoing reasons, a COAis

DENI ED.
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