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STEPHANI E R PI ERCE; PAMELA J FRANKLI N, GLEN CHEEK, Const abl e;
DAVI D G PEAKE, Trustee; HARRI' S COUNTY; ALl EF | NDEPENDENT SCHOOL
DI STRI CT; BEECHNUT MUNI Cl PAL UTI LI TY DI STRI CT; FAI RBANKS CAPI TAL
CORP; CONTI MORTGAGE, Conti Mortgage Corporation

Appel | ees

Appeal fromthe United States District Court
for the Southern District of Texas
No. H- 02-CV-220

Before KING Chief Judge, and DAVI S and BARKSDALE, Circuit
Judges.

PER CURI AM ~
Appel I ant El bar I nvestnents, Inc. appeals the district

court’s decision affirmng the bankruptcy court’s judgnment, which

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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found, inter alia, that Elbar did not acquire any interest in the

real property purportedly auctioned at a constable’s tax sale
because the sale violated the automatic stay provision of 11
US C 8 362. For the follow ng reasons, we AFFIRM
|.  FACTUAL AND PROCEDURAL BACKGROUND
In 1998 and 1999, Debtor-Appellee Stephanie Pierce failed

to pay the property taxes assessed agai nst her honmestead. On
March 10, 2000, the local taxing authorities obtained a default
j udgrment agai nst the Debtor?! and began proceedings to sell the
property at a constable’s sale. After learning of the tax
judgnent, the nortgagee threatened to foreclose its nortgage for
nonpaynent of taxes. In response, the Debtor entered into an
agreenent with the nortgagee to pay the tax deficiency. The
nort gagee then forwarded a check to satisfy the tax judgnent to
the Constabl e but, due to an inadequate description of the
property involved, it was returned. On August 1, 2000, the
Constabl e sold the property to the highest bidder, Elbar, for
$31,000. Elbar pronptly paid the prom sed sumto the Constable.

Two days | ater—before issuing a deed or disbursing the
proceeds of the sale——the Constable received witten notification
that the Debtor had filed for Chapter 13 bankruptcy protection

less than thirty mnutes before the tax sale had taken place.

. The Debtor’s nortgagee, Conti Mrtgage Corp., was al so
listed as an in remdefendant in the tax suit. However,
Fai r banks Capital Corp., Conti Mrtgage’'s successor in interest,
is the current nortgagee of the Debtor’s honestead property.
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Bot h sides concede that, on the date of the tax sale, neither the
Const abl e nor El bar had actual or constructive notice of the
Debtor’ s bankruptcy filing. After receiving the bankruptcy
petition notice on August 3, however, the Constable inforned the
parties that he would not take any further action regarding the
tax sale until directed by court order.

On August 15, 2000, Elbar filed a petition for relief from
the automatic stay under 11 U S. C. 8§ 362(d), asking the United
States Bankruptcy Court for the Southern District of Texas to
validate the tax sale retroactively. In addition, Elbar filed an
adversary proceeding in the bankruptcy court, seeking an
adj udi cation of the transfer of title. Elbar argued that, even
if the bankruptcy court refused to nodify the automatic stay to
val i date the Constable’s sale of the Debtor’s interest in the
real property, the stay did not prevent Elbar fromacquiring the
nortagee’s interest in the property. Inportantly, El bar
expl ained that the nortgagee was listed as the Debtor’s co-
defendant in the tax suit; however, the automatic stay does not
protect co-defendants fromthe enforcenent of pre-petition
judgnents. Thus, under this logic, by placing the highest bid at
the tax sale and tendering paynent, Elbar acquired at |east the
nortgagee’s interest in the Debtor’s real property.

After holding a series of hearings, the bankruptcy court
rendered judgnent on Novenber 26, 2001. The court first noted

that 11 U S.C. 8§ 362(a) automatically stays the enforcenent of
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pre-petition judgnments against the Debtor’s property upon the
filing of a bankruptcy petition, regardl ess of whether creditors
have know edge of the stay’' s applicability. The court therefore
concluded that the tax sale was invalid and wi thout |egal effect
because it was conducted m nutes after the Debtor petitioned for
bankruptcy protection. Second, the bankruptcy court agreed with
El bar that it had discretionary authority to annul the stay
retroactively under 11 U S.C. § 362(d) and could, therefore,
validate the tax sale. Nevertheless, the court declined to
exercise its power after concluding that the Debtor had filed her
bankruptcy petition in good faith, believing that she had al ready
resol ved her tax delinquency. Finally, the court concluded that
because the tax sale was void under § 362, the sale was
ineffective to transfer any interest in the Debtor’s real
property—incl udi ng the nortgagee’s interest—to Elbar. The
court therefore ordered the Constable both to return the $31, 000
to Elbar and to term nate the tax sal e proceedi ngs.

El bar appeal ed the bankruptcy court’s judgnent to the United
States District Court for the Southern District of Texas. The
district court agreed with the bankruptcy court that, because the
tax sale violated the automatic stay provision of § 362, it was
invalid and i ncapable of transferring the nortgagee’'s lien

interest in the property to El bar.?

2 Bef ore both the bankruptcy court and the district
court, Elbar further argued that 11 U S.C. 8 549(c) carves-out an
exception to the automatic stay provision for good-faith
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1. DI SCUSSI ON
Like the district court, we review the bankruptcy court’s
factual findings for clear error and its |egal conclusions de

novo. Uni versal Seisnmic Assocs., Inc. v. Harris County (In re

Uni versal Seism c Assocs., Inc.), 288 F.3d 205, 207 (5th CGr

2002).

On appeal, Elbar reasserts its position that it purchased
the nortgagee’s interest in the debtor’s honestead property at
the August 1, 2000, tax sale. Elbar correctly states that, in
many i nstances, the automatic stay provision does not bar
creditors fromenforcing a pre-petition judgnent against a

Debt or’ s co-def endants. See, e.qg., Wdgeworth v. Fibreboard

Corp., 706 F.2d 541 (5th Gr. 1983). Nevertheless, Elbar cites
no authority that even renotely supports its novel theory that

t he hi ghest bidder at an invalid tax sal e obtains the nortgagee’ s
security interest in the property, sinply because the nortgagee

was an in remco-defendant in the Debtor’s tax deficiency

purchasers of a Debtor’s real property who | ack notice of the
Debt or’ s pendi ng bankruptcy. The bankruptcy court and the
district court disagreed, however, and held that a post-petition
forecl osure sale of the Debtor’s property is invalid under 8§ 362
automatically, unless the bankruptcy court chooses to exercise
its discretion to annul the stay retroactively. Since the
bankruptcy court did not exercise its discretion in this case,
both courts concluded that Elbar’s attenpt to purchase the
Debtor’s property at the tax sale was not sal vaged by § 549(c).

In its brief on appeal, Elbar neither raises this issue nor
argues that 8 549(c) creates an exception to 8§ 362. Therefore,
this argunent has been waived and wll not be considered by this
court. United Paperworkers Int’l Union v. Chanpion Int’l Corp.
908 F.2d 1252, 1255 (5th Cir. 1990).
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judgrment.® Critically, 11 U S. C. § 362(a) autonmatically stayed
the tax sal e proceedi ngs; thus, the bankruptcy court correctly
held that the tax sale conducted on August 15, 2000, was null and
w thout |egal effect. W therefore agree with the bankruptcy and
district courts that Elbar did not acquire any interest in the
Debtor’s property on August 15, 2000.
[11. CONCLUSI ON
Accordingly, we AFFIRM the district court’s judgnent

affirmng the decision of the bankruptcy court.

3 In Texas, “a lien holder nust be joined as a party in a
suit to enforce a tax lien,” Murphee Prop. Holdings, Ltd. v.
Sunbelt Sav. Ass’'n, 817 S.W2d 850, 852 (Tex. App.—Houston [ 1st
Dist.] 1991, no wit), because its lien will be “subject to
preenption by the tax lien[]” once a tax deficiency judgnent is
rendered agai nst the owner of the real property, BWVillage,
Ltd. v. Tricorn Enters., Inc., 879 S.W2d 205, 207 (Tex.
App. —Houston [14th Dist.] 1994, wit denied). But the lien
holder is nerely an in remdefendant, and is “not jointly and
severally liable . . . for the [tax] judgnent”; rather, it is
“joined as a party solely inits capacity as a lienholder.” 1d.
at 206-07. Thus, Elbar’s anal ogy between the nortgagee in this
case and the co-defendants in Wdgewrth fails to persuade. See
706 F.2d at 542-46 (holding that the automatic stay does not
prevent suits against a Debtor’s joint tortfeasors).




