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PER CURI AM *

Plaintiff-Appellant Ervin E. Hawkins brought this action
agai nst his fornmer enployer, Frank G|l man Pontiac, G Il mn Ltd.,
and the GIllImn Conpanies (“GIllman Pontiac”) alleging age
di scrimnation under the Age Discrimnation in Enploynent Act of
1967 (“ADEA’)! and intentional infliction of enotional distress

(“I' ED’) under Texas state law. The district court found that both

Pursuant to 5" CGR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.

129 U S.C 8621, et. seq..



clains were barred by the statute of |imtations and granted
summary judgnent in GlIman Pontiac’s favor. W REVERSE the
district court’s grant of summary judgnent for G Il man Pontiac on
Hawki ns’s ADEA claim But we AFFIRM sunmary judgnment for G || man
Pontiac as to Hawkins’s Texas state law Il ED claim

BACKGROUND

For summary judgnent purposes, we review the depositions,
af fidavits, and docunents in the record in the |ight nost favorable
t o Hawki ns, the non-novant.? Applying that standard, the foll ow ng
facts reasonably nmay be found or inferred fromthe record.

Hawki ns joined G |l man Pontiac as an enpl oyee in 1964. He was
pronoted to a sales nmanager position in 1968. In June 1992,
Hawki ns was approached by one of his supervisors who offered
Hawkins a nmandatory transfer to the position of “fleet sales
manager.” Although Hawkins did little to investigate the fl eet
sal es manager position, based on his 20 years’ experience wth
G Il man Pontiac, he believed that the transfer woul d be a denoti on.
G |l man Pontiac di sputes that the offered transfer was a denoti on,
but it is undisputed that the conpensation for the new position
woul d have been sol el y conm ssi on- based wher eas Hawki ns’ s exi sting
sal es manager position was conpensated on a salary plus comm ssion
basi s.

The transfer G Il man Pontiac of fered to Hawki ns was nandat ory.

2 Anderson v. Liberty Lobby, Inc., 477 U S. 242, 250 (1986).
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In both his deposition and affidavit testinony, Hawkins testified
t hat when he asked why he could not stay in his position as a sal es
manager, Hawkins’s direct supervisor told himthat G || nman Ponti ac
wanted “new blood” in the sales nanager position. According to
Hawki ns, when Hawkins asked his supervisor what the “new bl ood”
coment neant, the supervisor clarified the coment by stating,
“you know, younger people.” Hawki ns decided to decline the
mandatory transfer and ceased working at G ||l man Ponti ac.

In June of 1993, nearly a year after Hawkins ended his
enploynent with GIInman, Hawkins filed a <charge of age
discrimnation with the Equal Enploynent Qpportunity Comm ssion
(“EECC’). Hawkins engaged counsel, Phyllis Finger, to represent
hi mbefore the EEOCC. Accordingly, Finger directed the EEOCC to keep
her apprised of the devel opnents in Hawkins’s case.

The EEOCC adm nistrative file, which was attached to G|l man
Pontiac’s notion for summary judgnent, reflects no activity on
Hawki ns’ s discrimnation charge between August 1994 and August
1998. During that tinme, Finger closed her | aw practice and changed
her mailing address. Finger's affidavit states that she duly
i nformed the EEOC of the closure of her |egal practice and her new
mai ling address. The EEOC file, however, is devoid of any
annot ati ons or docunentation corroborating Finger’'s testinony.

I n Septenber of 1998, the EECC i ssued a Di sm ssal and Notice

of Rights (“right-to-sue”) letter, which was nmailed but returned



undel ivered. Theright-to-sue letter itself is correctly addressed
to Hawkins and marked with certified mail nunber Z 062 781 349.
But an enpty wi ndow envelope inthe EECCfile with the right-to-sue
letter did not indicate to whomthe letter had been mailed. The
envel ope is postmarked, dated, and has the certified nmail | abel
attached. The certified mail receipt bears a handwitten note
suggesting that the right-to-sue letter was to be sent to Finger.
The right-to-sue letter was returned to the EEOCC undelivered and
st anped “Forwardi ng Order Has Expired.”

Hawkins’s mailing address in Septenber of 1998 was the sane
address he had when he filed his charge of discrimnation with the
EECC. Hawki ns was not traveling in Septenber of 1998, and Hawki ns
did not recall having any trouble with his mail during that period.
Addi tional ly, Hawkins did not receive the Septenber 1998 ri ght-to-
sue letter until it was handed to him on October 16, 2001 when
Hawki ns went to the EEOC office wth his current counsel.

On January 10, 2002, within 90 days of his Cctober 16, 2001
recei pt of the Septenber 1998 right-to-sue letter, Hawkins filed
suit in federal district court claimng that: (1) he was
constructively discharged due to his age when G Il man Ponti ac nade
t he non-optional transfer offer; and (2)the constructive di scharge
resulted in enotional distress because he was angered and
enbarrassed due to the loss of his long-tine position with G Il man

Ponti ac.



G llman Pontiac noved for summary judgnent on both clains.
The district court granted summary judgnent concluding that both
clains were tine-barred because: (1) the ADEA claimwas not filed
within 90 days of the date that the EEOC nmailed the right-to-sue
letter; and (2) the EEOC proceedings did not toll the two year
statute of limtations applicable to Il ED cl ai ns under Texas state
law. Hawkins tinely appeal ed.

ANALYSI S

We review the district court’s grant of sunmary judgnent de
novo, applying the sane criteria used by the district court.?
Summary judgnent is only proper if the novant can show that there
i's no genuine dispute as to any material issue of fact and that he
is entitled to judgnent as a matter of law.* Mrever, we nmay
sustain a district court’s grant of summary j udgnent “on any ground
supported by the record, even if it is different fromthat relied

on by the district court.”®

Plaintiff’'s ADEA claim

In order to file an age discrimnation suit under the ADEA, a

3 Hanks v. Transcon. Gas Pipe Line Corp., 953 F.2d 996, 997 (5th
Cr. 1992)(internal citations omtted).

4 See Fed. R Cv. P. 56(c).

5 See Holtzclaw v. DSC Conmuni cations Corp., 255 F.3d 254, 258
(5th Gr. 2001)(internal citation omtted).
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plaintiff nust first file an adm nistrative charge with the EECC. ®
The tinme period for filing suit under the ADEA is no earlier than
60 days after a charge is filed and no later than 90 days after
receiving a right-to-sue letter from the EEOCC.” Thus, an ADEA
plaintiff need not wait on a right-to-sue letter to be issued by
t he EEOC before he files suit.® But if the plaintiff waits until
the EEOC issues a right-to-sue letter, the 90-day filing
requirenent in ADEAis treated as a statute of limtations, and it
is subject to tolling and waiver.® W have held that delivery of
a right-to-sue letter to the address designated by the plaintiff
suffices to start the 90-day filing period unless: (1) the
plaintiff, through no fault of his own, failed to receive the
letter or; (2) the statute should be tolled for sonme other
equitabl e reason until the plaintiff actually received notice.

Applying the pertinent legal principles to the facts that

6 See Julian v. Gty of Houston, 314 F.3d 721, 725 (5th Cr.
2002) .

7 29 U.S.C. 8§ 626 (d)-(e).
8 Julian, 314 F.3d at 726 (internal citations omtted).

° See Espinoza v. Mssouri Pac. RR Co., 754 F.2d 1247, 1249
(5th Cir. 1985).

10 See Espinoza, 754 F.2d at 1249; see also Franks v. Bownan
Transp. Co., 495 F.2d 398, 405 (5th Gr. 1974)(holding that if a
plaintiff failed to receive a notice of right-to-sue thought no
fault of his own, delivery of the letter to the mailing address
cannot be considered to constitute statutory notification), rev'd
on other grounds, 424 U. S. 747 (1976).
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reasonably may be found and inferred in Hawkins’s favor fromthe
evi dence of record, we conclude that a reasonable trier of fact
could find that Hawkins failed to receive a right-to-sue letter
prior to October 16, 2001 through no fault on his part. The record
is unclear as to the address that the EEOC i ntended the right-to-
sue letter to be delivered because the right-to-sue letter was
addressed to Hawki ns but a hand witten note on the certified mai
receipt indicates that the EEOCC actually attenpted to mail the
letter to Finger. Ms. Finger states that she notified the EECC
that, as Hawkins's attorney, she would receive mailings for him
She said that she later notified the EECC of her new address when
it was changed. Both Hawkins and Finger attested that neither of
them has ever received a right-to-sue letter in this case prior to
Hawki ns’ s October 16, 2001 visit to the EECC of fi ce, al though their
correct mailing addresses were on file wth the EECC Thus,
reading the record in the light nobst reasonably favorable to
Hawki ns, neither Hawkins nor his attorney can be held responsible
for Hawki ns’s non-recei pt of theright-to-sue letter. Accordingly,
there is a genuine dispute as to a material issue of fact that nust
be resolved at trial, viz., whether Hawki ns and his former counsel
were without fault in failing to receive the Septenber 1998 ri ght -
to-sue letter.

The questi on now becones whet her Hawki ns can withstand G || man

Pontiac’s summary judgnent challenge to the nerits of Hawkins’'s



ADEA claim Al t hough the district court did not specifically
consider this prong of Gllman Pontiac’s attack, we next determ ne
if the district court’s grant of summary judgnent may be sustai ned
on any other ground supported by the record.

Under ADEA, an enployer nmay not di scharge an enpl oyee on the
basi s of that enployee’'s age.!* A plaintiff nust prove intentional
discrimnation to establish a violation of the ADEA, which he can
do by presenting either direct or circunstantial evidence.??

In this case, Hawki ns presented direct evidence of intentional
di scrim nation because, according to Hawkins, the reason given by
his direct supervisor for the mandatory transfer was that G| man
Ponti ac want ed “new bl ood,” “you know, younger people” in the sales
manager position that Hawkins occupied.®® But even with summry
j udgnent proof of direct evidence of intentional discrimnation,
Hawkins still nmust show that he was constructively discharged in
order to survive Gllman Pontiac’s summary judgnent challenge to
his ADEA claim

A constructive discharge occurs when the enployer nakes

11 See 29 U.S.C. 623(a)(1).

12 See Price v. Marathon Cheese Corp., 119 F.3d 330, 336 (5th
CGr. 1997).

13 See Fabella v. Soccorro Indep. Sch. Dist., 329 F.3d 409, 415
(5th Gir 2003).

4 Faruki v. Parson S.|1.P., Inc., 123 F.3d 315, 318-19 (5th Cr
1997) (internal citations omtted).
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wor ki ng conditions so intol erable that a reasonabl e enpl oyee woul d
feel conpelled to resign.?® Courts consider a variety of factors
in determ ni ng whet her an enpl oyee was constructively di scharged,
including the follow ng: (1) denotion; (2) reductionin salary; (3)
reduction in job responsibilities; (4) reassignnent to nenial or
degradi ng work; (5) badgering, harassnent, or humliation by the
enpl oyer cal cul ated to encourage t he enpl oyee’ s resi gnation; or (6)
offers of early retirenent that woul d make t he enpl oyee worse off
whet her the offer was accepted or not.'® The question is not
whet her Hawkins felt conpelled to resign, but whether a reasonabl e
enpl oyee in Hawkins's situation would have felt so conpelled.?
After reviewing the record, a reasonable fact-finder could
concl ude that the mandatory transfer woul d have been a denotion in
i ght of the undi sputed changes in Hawkins’'s salary structure and
the significant reduction in nunber of enpl oyees he woul d manage in
the offered position. A reasonable fact-finder could al so concl ude
t hat Hawki ns perfornmed sufficient research on the offered position

prior to resigning (in light of his 20-plus years’ experience at

15 See id.; Ward v. Bechtel Corp., 102 F.3d 199, 202 (5th Cr.
1997).

' Barrow v. New Oleans S.S. Ass’'n, 10 F.3d 292, 297 (5th Cr.
1994) .

7 1d. at 297 n.19 (citing MKethan v. Texas Farm Bureau, 996
F.2d 734, 740-41 (5th Cr.), reh’'g denied, 3 F.3d 441 (5th Gr.
1993), cert. denied, 510 U S. 1046, 126 L. Ed. 2d 661, 114 S. C
694 (1994)).




Gllman Pontiac) to justify a finding that Hawkins had been
constructively discharged. Thus, the district court’s grant of
summary judgnent to G|l man Pontiac cannot be sustai ned based on
the merits of Hawkins's ADEA claim!®
1. Hawkins’'s State |1 ED cl aim

The applicable statute of [imtations for I ED clains in Texas
is two years.!® Because Hawkins left Gllman Pontiac’s enploy in
July of 1992, the district court concluded that Hawkins’s |IED
claimfiled in federal court nine years later is tinme-barred since
the EEOC proceedings did not toll the applicable statute of
limtations period. However, neither Texas nor this court has
deci ded whet her EEQOC proceedings that a plaintiff is required to
exhaust in bringing a federal discrimnation claimwll toll the
Texas statute of limtations applicable to the state law IIED
claim Because Hawki ns cannot survive sunmary judgnent on the
merits of his IIED claim however, we need not decide the res nova
state statute of limtations issue.

In order to establish a claim for IIED under Texas | aw,
Hawki ns nust showthat: (1) G|l man Pontiac acted intentionally or

recklessly; (2) its conduct was extrene and outrageous; (3) its

18 See Fierros v. Tx. Dep't of Health, 274 F.3d 187, 190 (5th
Cir. 2001).

9 Tex. Qv. Prac. & REM Cooe 8 16. 003 (West. 2004); Matlock v.
McCorm ck, 948 S.W2d 308, 311 (1997).
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actions caused Hawkins enotional distress; and (3) Hawkins's
resul ting enotional distress was severe. Garden-variety enpl oynent
di sputes do not usually constitute an extrene and outrageous action

for the purpose of supporting a claimfor |IED.2° Moreover, “nere
worry, anxiety, vexation, enbarrassnent, or anger” are not
sufficient to make out an |IIED claim?

The record denonstrates that Hawkins was subjected to a few
di scrimnatory comments and that he was worri ed and enbarrassed by
the loss of his job. The record al so shows that Hawki ns endured a
few sleepless nights, which he self-nedicated with aspirin and
over-the-counter sleeping aids. Based on this record evidence,
Hawki ns has suffered neither extrene and outrageous conduct nor the
severe enotional distress necessary to establish an I1ED claim
Theref ore we concl ude that, even assum ng Hawkins tinely filed his
IlED claim summary judgnent on this claim is nevertheless
war r ant ed.

CONCLUSI ON

Because we conclude that there are genui ne disputes of

20 Sout hwestern Bell Mobile Sys. v. Franco, 971 S W2d 52,
53(Tex. 1998)(holding that wongful termnation of enploynent,
W thout nore, is not so extrenme and outrageous to support an |1 ED
claim; MacArthur v. Univ. of Tex. Hth. Cr., 45 F.3d 890, 899
(5th Gr. 1995)(“In the enpl oynent context, a claimfor intentional
infliction of enotional distress will not be supported by the broad
range of conduct | abel ed as ‘nere enpl oynent disputes.’”)(internal
citations omtted).

2l Parkway Co. v. Whodruff, 901 S.W2d 433, 434 (Tex. 1995).
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material fact concerning Hawkins’s ADEA claim we REVERSE the
district court’s grant of summary judgnent on that claimand
REMAND t he case for further proceedings. However, because we
concl ude that Hawkins has not established all the elenments of an
I1ED claim we AFFIRM the district court’s grant of sunmary

judgnent on that state law claim

REVERSED | N PART; AFFI RVED | N PART; REMANDED.
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