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JAM E DI LLARD LAM
Pl ai ntiff-Counter Defendant-Appell ant,
ver sus
THOVPSON & KNI GHT, A Texas Limted Liability Partnership,
Def endant - Count er C ai mant - Appel | ee,

LI SA FULLER, An Individual Defendant: ERIC REIS, An | ndividual
Def endant ,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:02-CV-2666)

Bef ore BARKSDALE, EMLIO M GARZA, and DENNIS, G rcuit Judges.
PER CURI AM *

Jame Dllard Lam appeals the summary judgnent awarded
defendants in this diversity action. Lam and sone of her sisters
had retained Thonpson & Knight (T&) to represent them for an
Okl ahoma action involving their father’s estate and trusts created
for their benefit at his death. Lamclained, inter alia, that T&K

breached the contract by demanding fees not provided by their

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Engagenent Agreenent with T&. It counterclainmed for its fees and
moved for summary judgnent. Judgnent was awarded T&K

Lam does not appeal the summary judgnent against her
mal practice claim She contends only that, under the terns of the
Engagenent Agreenent, T&K could not claim fees in excess of the
retai ner anount unless a corporate trustee was appoi nted and there
was a distribution of funds according to the trust instrunents.
She contends that, because the trusts were term nated as a result
of the settlenent of the Oklahoma action and a corporate trustee
was never appointed, T& was not entitled to the clainmed excess
f ees.

A summary judgnment is reviewed de novo. Melton v. Teachers
Ins. & Annuity Ass’n of Anerica, 114 F. 3d 557, 559 (5th Cr. 1997).
Such judgnent is appropriate only if there is no genuine issue of
material fact and the novant is entitled to a judgnent as a matter
of | aw. FED. R Qv. P. 56(c). The nonnpbvant may not rest upon
mere allegations or denials in the pleadings, but nust present
affirmati ve evi dence show ng the existence of a genuine issue for
trial. E.g., Anderson v. Liberty Lobby, Inc., 477 U S. 242, 256-57
(1986) .

Under Texas law, “[t]he elenents of a breach of contract
action are (1) the existence of a valid contract; (2) performance
or tendered performance by the plaintiff; (3) breach of the

contract by the defendant; and (4) damages sustained by the



plaintiff as a result of the breach”. Dorsett v. Cross, 106 S. W 3d
213, 217 (Tex. App. 2003) (enphasis added). “[When a contract has
been substantially perforned and an attenpt to conpl ete performance
has been refused, the refusal excuses any further attenpt to
performby the party offering performance and entitles that party
to recover under the contract.” |d. at 217-18.

The affidavit of T&'s Jlead attorney and the e-mai
correspondence between her and one of Lanis sisters is conpetent
summar y-j udgnent evi dence that T&K secured a corporate trustee but
that the sisters had elected not to set up a trust and instead to
take the assets of the trusts outright. Lamdid not respond to the
summar y-j udgnent notion. Because the summary-judgnent evidence
shows that T&K substantially perforned the contract and that its
attenpt to conplete performance was refused, judgnent for T&K was
proper .

Neither party relies on the district court’s alternative
rati onal e that the engagenent agreenent was anbi guous; therefore,
we do not consider it. Nor do we consider Lamis newWy raised claim
that the amount of fees clained by T&K i s incorrect, or the issues
raised for the first time in her reply brief. See Stephens v.
C.I.T. Goup/Equip. Fin. Inc., 955 F. 2d 1023, 1076 (5th G r. 1992);
Varnado v. Lynaugh, 920 F.2d 320, 321 (5th G r. 1991). W MDD FY
t he second anended final judgnent to reflect that the di sm ssal of

Appel lants Lisa Fuller and Eric Reis is WTHOUT PREJUDI CE; those



def endants were naned i n an anended conpl ai nt but never served with
process. See FED. R CQv. P. 4(m; Nagle v. Lee, 807 F.2d 435, 438
(5th Gr. 1987); see also Southmark Corp. v. Life Investors, Inc.,

851 F.2d 763, 774 (5th Cr. 1988).
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