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PER CURI AM *

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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O ficer Bilinsky and Sergeant Teel appeal fromthe deni al
of their qualified imunity defense raised in response to Alton
Ni ckl eberry’s, Texas prisoner # 1105513, civil rights conplaint.
The denial of a notion for sunmary judgnment based on qualified
immunity is imedi ately appeal able only when based on an issue

of law. Rodriquez v. Neeley, 169 F.3d 220, 222 (5th CGr. 1999).

Orders determning “only a question of ‘evidence sufficiency,’

i.e., which facts a party may, or may not, be able to prove at

trial,” are not based on an issue of law and are not i mredi ately

appeal abl e. Johnson v. Jones, 515 U. S. 304, 313 (1995).

| ssues of evidence sufficiency precluded the district court
frommaking a determnation on the qualified imunity defense
at the summary judgnent stage of the proceedings; its decision
was thus not based on an issue of law and is not imedi ately
appeal able. See id. W therefore dismss the appeal for |ack of
jurisdiction and deny all outstanding notions as noot.

APPEAL DI SM SSED;, ALL QOUTSTANDI NG MOTI ONS DENI ED



