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Joan Durkin, attorney for plaintiff Johnny Martinets, appeals

the district court’s award of attorneys’ fees against her under 42

"Pursuant to 5TH CR. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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U S.C. 88 5000e-5(k) and 12205 for filing and pursuing a frivol ous
civil rights lawsuit. She contends that the lawsuit was not
frivolous and, alternatively, that the district court had no
authority to award fees agai nst her under the cited statutes.

l.

Bet ween January 28, 1997 and OCctober 11, 2001, Martinets
wor ked as a sheet netal worker at defendant Corning Cable Systens’s
plant in Keller, Texas. During his enploynent Martinets allegedly
began experienci ng progressive hearing | oss due to his | oud worki ng
condi ti ons. He consulted the human resources departnent about
filing a worker’s conpensation claim and was instructed that he
had to conpl ete an accident report regarding the injury. Martinets
conpleted the report and human resources advised that conpany
policy required anyone submtting an accident report to go to a
local clinic for mandatory drug screening. On the norning of
Cctober 11, 2001, after arriving at work, human resources
instructed himto report to the clinic for the drug testing. He
went to the clinic for the screening, which entailed taking two
breat hal yzer tests and submtting to urinalysis. The breathalyzer
tests and wurinalysis all showed positive for alcohol. Upon
|l earning of the positive results, Corning imedi ately term nated
Marti nets.

On that sane day, after being fired, Martinets went to his
famly doctor and requested that he performa bl ood al cohol test.
The results of that test were negative for alcohol. Martinets
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attenpted to appeal his termnation but human resources told him
the results of the clinic’'s tests were conclusive. As a result,
Martinets filed this suit on February 19, 2002 in Texas state
court.

Martinets’s original petition against Corning alleged
intentional infliction of enotional distress and negligence for
termnating him wthout conducting an investigation into the
accuracy of the test results. Martinets al so charged that Corning
had termnated him in retaliation for filing a workers’
conpensation claim and had slandered him by stating that the
results of the breathal yzer were positive.

On March 26, 2002, Corning filed a notion to dismss the
intentional infliction of enotion distress, negligence, and sl ander
clains. On May 29, 2002, the district court granted the notion in
regard to the intentional infliction and negligence clains.
Martinets filed an anended conplaint on June 10, 2002, that
included only the workers’ conpensation retaliation claim
However, only ten days later, on June 20, 2002, he filed a notion
for leave to file a second anended conplaint that included a
disability discrimnation claim under the ADA and a racial
discrimnation claim under Title VII. It alleged that Corning
di scharged Martinets because of his hearing loss and that it
refused to allow Martinets, a white male, to rehabilitate hinself
after failing the drug tests or appeal the term nation decision
even though it had extended such opportunities to black and
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Hi spani ¢ enpl oyees. The second anended conplaint also added
Concentra, Inc., the clinic that conducted the drug testing, as an
addi ti onal defendant, and averred that Concentra was |iable under
the Fair Credit Reporting Act for failing to follow reasonable
procedures to assure the accuracy of the report that showed
Martinets had tested positive for al cohol.

On Cct ober 17, 2002, Concentra filed its answer and a notion
to dismss, which the district court granted. In the sanme order
the district <court also sua sponte severed the workers
conpensation retaliation claimagainst Corning and remanded it to
state court after determning that state workers’ conpensation
cl aims cannot be renoved to federal court.

On Novenber 27, 2002, Corning filed its notion for sunmary
j udgnent . It argued that Martinets could not show pretext in
regard to the discrimnation clains and that Martinets’s hearing
| oss was not a disability. It further alleged that the plaintiff’s
clainms were “the latest in a series of frivol ous, unreasonabl e, and
groundl ess clains” warranting an award of attorneys’ fees against
Martinets and his attorney, Durkin, under Christiansburg Garnent
Co. v. EEQCC, which held that a “district court may in its
discretion award attorney’'s fees to a prevailing defendant in a
Title VII case upon a finding that the plaintiff’s action was

frivol ous, unreasonable, or wthout foundation, even though not



brought in subjective bad faith.”?

On Decenber 17, 2002, Martinets filed his response, in which
he admtted that the evening before he went to the clinic, he
“consuned several beers and glasses of w ne before and during
di nner.” Al though he contended that “he was aware of non-white and
non- di sabl ed co-workers who reported to work under the influence of
al cohol and/or failed conpany drug tests, yet no adverse enpl oynent

actions were taken agai nst those persons,” the only such enpl oyee
he could point to was an Asian Anerican co-worker who allegedly
once reported to work hung-over.

The district court granted Corning’s notion for summary
judgnent, findingthat the evidence unquesti onably established that
Corning’s policy was to subject anyone who reported to work under
the influence of alcohol to adverse enploynent action, including
termnation, and that Martinets had proffered no evidence to rebut
this justification for his firing. It further determned that no
evidence showed that the Asian Anerican co-worker who had
reportedly shown up at work with a hang-over was actually
intoxicated on the job. It concluded that Martinets submtted no
evi dence showi ng he recei ved | ess favorabl e treatnent than any non-
di sabl ed or non-white enpl oyees, and that he failed to establish

pr et ext .

The district court al so determ ned that an award of attorneys’

1434 U S. 412, 421 (1978).



fees was appropriate under Christiansburg, because the plaintiff’s
all egations were “nerely conclusory in nature and groundl ess” and
“[t]he utter frivolity of this action nust have been evident after
plaintiff’s deposition.... That plaintiff continuedthislitigation
after the deposition ... speaks volunes about plaintiff’s and his
attorney’s intentions.”

.

Martinets does not appeal the grant of summary judgnent, and
only Durkin, Mrtinets’'s attorney, appeals the attorneys’ fees
awar d. She correctly argues that 42 U S.C. 2000e-5(k) does not
all ow the assessnent of attorneys’ fees against the unsuccessfu
party’s attorney.?2 Fromthis she concludes that 42 U . S.C. § 12205,
which contains nearly identical |anguage, also does not allow

awards against a party’'s attorney.® She also adds that under

2 .42 U.S.C. 2000e-5(k) (“In any action or proceedi ng under
this subchapter the court, in its discretion, may allow the
prevailing party, other than the Comm ssion or the United States,
a reasonable attorney's fee (including expert fees) as part of the
costs, and the Comm ssion and the United States shall be liable for
costs the sane as a private person.”); Mnk v. Roadway Express,
Inc., 599 F. 2d 1378, 1383 (5th Gr. 1979) (“Nothing in the | anguage
of [2000e-5(k)] and nothing in the cases cited to us by the
appellees leads us to believe that 2000e-5(k) authorize[s] the
inposition of attorneys’ fees against an unsuccessful party’s
attorneys.”).

3 42 U S C § 12205 (“In any action or admnistrative
proceedi ng comrenced pursuant to this chapter, the court or agency,
inits discretion, may allow the prevailing party, other than the
United States, a reasonable attorney's fee, including litigation
expenses, and costs, and the United States shall be liable for the
foregoing the sane as a private individual.”).
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Christiansburg the awards constituted an abuse of discretion
because the case was not frivolous, unreasonable, or wthout
f oundation. *

Corning responds that Durkin waived the issue whether the
court could award fees against her by not raising it below and
asserts that it is clear fromthe history of the litigation that
Martinets’s case was frivolous. Corningis correct that Durkin did
not argue to the district court that it was inproper to award
sanctions against her under § 2000e-5(k) and § 12205.
“IOrdinarily a party may not present a wholly new issue in a
revieming court.”> W apply plain error review in determ ning
whether to allow a party to raise a new issue on appeal.® Under
this standard “[t]here nust be an error that is plain and that
af fects substantial rights.”” It is within our discretion whether
to correct such an error, and we will only exercise it inthe rare
circunstances in which the error “seriously affects the fairness,
integrity or public reputation of judicial proceedings.”?

This is not one of those rare cases. |n evaluating whether

4 See Christiansburg, 434 U S. at 421.

> Ctawford v. Falcon Drilling Co., 131 F.3d 1120, 1123 (5th
Cr. 1997) (internal quotation marks omtted).

6 1d.
1d.
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injustice would inure in this case, we “evaluate the
bl amewort hi ness of the party’'s failure to raise the issue below "°
Al t hough we permt litigants appearing pro se latitude in raising
new i ssues on appeal, Durkin “is an attorney and should know when
i ssues should be raised.” Corning’s notion for summary judgnent
made clear that it was seeking sanctions against Durkin as well as
Martinets. Yet Durkin never explained why she, as Martinets’s
attorney, should not be sanctioned, and “[her] failure to do so is
unr easonabl e. " !

We also reject Durkin’s argunent that the trial court abused
its discretion in awarding the fees because Martinets' s case was
not frivolous or vexatious. Qur own review of the history of this
litigation supports the district court’s determ nations.

AFFI RVED.

° St. Amant v. Bernard, 859 F.2d 379, 385 (5th Cir. 1988).
10 d.
11 ]d.



