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PER CURI AM *

Tyrant O Neal Gable appeals his jury conviction of being a
felon in possession of a firearm Gable argues that the district
court abused its discretion in admtting portions of a videotape
from Gabl e’ s previous arrest into evidence for inpeachnent
pur poses because the videotape’s prejudicial value outweighed its

probative val ue.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Here, the district court properly allowed in only those
portions of the videotape that inpeached Gable’s statenent that

he woul d never fight with a police officer. See United States V.

Lollar, 606 F.2d 587, 588 (5th Gr. 1979). The district court
wei ghed the prejudicial value against the probative val ue of the
vi deot ape and determ ned that only portions of the videotape
should be admtted, and the court allowed Gable the opportunity
to explain the videotape. Additionally, the district court
instructed the jury that the videotape was not being admtted to
prove the content of the statenments on it but only to determ ne
whet her those statenents were consistent with Gable’ s tri al

testinony. The district court did not abuse its discretion. See

United States v. Perez, 217 F.3d 323, 329-30 (5th G r. 2000).
Gabl e al so argues that the district court erred in admtting
phot ographs of injuries sustained by the police officer because
t hose photographs were not relevant and were nerely cunul ative.
In admtting the photographs, the district court perforned the
requi red bal ancing test and determ ned that nothing in them would
shock the conscience. Gable has not shown that the district
court abused its discretion in admtting the photographs. See

United States v. Hays, 872 F.2d 582, 587 (5th Cr. 1989).

Gabl e argues that the district court erred in admtting into
evi dence an exhi bit because it was not properly authenticated.
Even if the docunent arguably is not self-authenticating under

FED. R EviD. 902(4), the district court did not err in admtting
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it because there was sufficient evidence to support a finding
that that docunent was what the Governnent clained it to be. See

United States v. Jinenez Lopez, 873 F.2d 769, 772 (5th G

1989). Moreover, the contents of the docunent were consi stent
wth the testinony at trial of the probation officer, who had
determ ned that Gable previously had been convicted of grand

| arceny, and Gable’'s own testinony. The district court did not
abuse its discretion in admtting the docunent. See id.

Gabl e argues that the district court erred in overruling his
nmotion for judgnment of acquittal because there was insufficient
credi bl e evidence to show beyond a reasonabl e doubt that he was
the person in possession of the firearm A review of the record
reveal s sufficient evidence to support the verdict. The officer
testified that he observed the handle of a gun in Gable’s
wai st band and that, in the course of fighting with Gable, the gun
fell out of Gable’s waistband. Although the jury also heard the
testinony of two bystanders who said that they saw Gable’s
brother, not Gable, with a gun, that testinony is not necessarily
i nconsistent with the officer’s testinony.

Gabl e al so argues that the district court abused its
discretion in allow ng the Bureau of Al cohol, Tobacco, and
Firearns (ATF) agent to testify as an expert in interstate
transportation of firearnms. Here, the ATF agent had been an
agent with the ATF for approximately three years and three nonths

and had conpleted the only ATF-required course in nexus training.
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The district court did not abuse its discretion in accepting him

as an expert based on his training and experience. See United

States v. Townsend, 31 F.3d 262, 270 (5th Gr. 1994).

Gabl e argues, to preserve the issue for further review that

Apprendi v. New Jersey, 530 U S. 466 (2000), is applicable

because the CGovernnent was attenpting to enhance his sentence
using the existence of an uncharged felony. Were, as here, the
defendant’ s sentence is bel ow the maxi num aut hori zed by statute,

Apprendi is inapplicable. See United States v. Doggett, 230 F. 3d

160, 165 (5th G r. 2000). As Gable concedes, his Apprend
chal l enge is forecl osed.

Gabl e al so argues that the facts of the altercation with the
police officer showed only a m sdeneanor and not a felony and
therefore the district court should not have enhanced his
sentence under U . S.S.G 8§ 2K2.1(b)(5).

The record supports the district court’s determ nation that
at | east a preponderance of evidence supported a finding that
Gabl e was engaged in a serious altercation with the officer,

which was a felony offense. See United States v. MKinney, 53

F.3d 664, 677 (5th Gr. 1995). The officer testified that the
reason he grabbed Gable was to protect the bystanders. He did
not testify that he grabbed Gable to arrest him The officer
expl ai ned that, once he grabbed Gabl e, Gable began fighting with
himviolently and that Gabl e knew who he was because he had

spoken with himbefore and the officer was in uniform The
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district court did not clearly err in applying US. S G

8§ 2K2.1(b)(5). See United States v. Edwards, 65 F.3d 430, 432

(5th Gr. 1995).

Finally, Gable argues that the cunul ative effect of all of
the errors deprived himof a fair trial, requiring that his
conviction be reversed and the matter remanded for a new trial.
Because Gabl e has not denonstrated any error in his trial, this
i ssue lacks nerit. The judgnent of the district court is

AFFI RVED.



