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PER CURI AM *

Husband and wi fe Wesl ey W Burnett and Patsie R Burnett
(“Burnetts”) appeal the judgnent of the United States Tax Court in
favor of the Comm ssioner of Internal Revenue (*“Comm ssioner”),
whi ch i ssued notices of deficiency to each of themon the basis of

their failure to file federal income tax returns for 1994, 1995,

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



1996, and 1997. For the foll ow ng reasons, the judgnent of the Tax
Court is affirmed.
FACTS

During 1994, M. Burnett was enployed by and received
wages from the Lubbock |ndependent School District (“Lubbock”).
For his work in the early part of the year he received $16,177. He
al so received wages from Lubbock in Septenber, October, and
Novenber . The net (take-hone) anount of these wages was $910,
$930, and $164, respectively. In Decenber 1994, M. Burnett

repurchased a weekly newspaper, the Post Dispatch, which he had

previously sold in 1992. For each of the subsequent three subject
years, M. Burnett served as publisher of the paper, which he held
as a sole proprietorship.

The Burnetts have never filed a 1994, 1995, 1996, or 1997
federal incone tax return. In Septenber 1997, the Conm ssioner
requested a neeting with M. Burnett to discuss his federal incone
tax liability for 1993 through 1996. Though he initially agreed to
speak with the Conm ssioner, he subsequently broke the date,
declaring that he was “not one nade liable for any tax as defined
by the Internal Revenue Code.” In April 1998 the Conmm ssioner
contacted Ms. Burnett, who also refused to cooperate.

I n Decenmber 2000, the Conmi ssioner issued notices of
deficiency to the Burnetts for 1994, 1995, 1996, and 1997. The

Commi ssioner calculated the Burnetts’ tax deficiency for those



years in the follow ng nanner. On the basis of information
obtained via a sumons issued to the Lubbock I ndependent School
District, the Conm ssioner listed $19,913 as taxable wage incone
for 1994. Follow ng a process described in great detail in the Tax
Court’s opinion, the Commissioner |isted $85,550 as taxable
sel f-enpl oynent incone for each of the other three years.
STANDARD COF REVI EW
This court reviews the Tax Court’s factual findi ngs under

the clearly erroneous standard of review Whbb v. Conm ssioner,

394 F.2d 366, 372 (5th Cr. 1968). Legal conclusions are revi ewed
de novo.

DI SCUSSI ON

The Tax Court did not err in holding, as a matter of |aw, that
the I nternal Revenue Code does not require the Comm ssioner to
prepare and execute a tax return before submtting a notice of
defi ci ency.

The Burnetts argue that the Comm ssioner’s subm ssion of
a notice of deficiency nmust be preceded by the filing of a tax
return. In the case of taxpayers who file their returns
voluntarily, the Comm ssioner may submt a notice of deficiency
W t hout further ado. However, before submtting deficiency notices
to non-filers, the Burnetts contend that the Comm ssioner nust
first prepare and subscribe a substitute return

In support of this argunent, the Burnetts present a

| engt hy and i ngenious reading of the text and | egislative history



of 26 U S.C. 88 6020(b) & 6211, the details of which this court
need not repeat.
The Burnett’'s argunent was long ago rejected by this

court. dark v. Canpbell, 501 F.2d 108, 117 (5th Gr. 1974) (“the

Service may determne a deficiency in the absence of a return”).
We are bound by the previous circuit precedent, which in any event
accords with that of nost of our sister circuits. See, e.qg.,

Ceiselman v. United States, 961 F.2d 1, 4-5 (1st G r. 1992); Schiff

v. United States, 919 F.2d 830, 832-33 (2d Gr. 1990); United

States v. Silkman, 220 F.3d 935, 937 (8th G r. 2000); Roat v.

Commi ssi oner, 847 F.2d 1379, 1381 (9th Gr. 1988). See also Lainge

v. United States, 423 U. S. 161, 174 (1976) (“Where there has been

no tax return filed, the deficiency is the anount of tax due.”).

1. The Tax Court did not clearly err in finding, as a matter of
fact, that the Conm ssioner had failed to neet its burden of
pr oof .

The Burnetts argue that the Tax Court clearly erred in
finding that the Comm ssioner failed to neet its burden of proof,
because they have alleged that it “is crystal clear that the
Comm ssioner’s determnation is arbitrary and excessive.” I n

support of this argunent, the Burnetts present a nunber of cases —

fromthis circuit, our sister circuits, and the Suprenme Court
establishing the proposition, they claim that a petitioner’s
declaration that the Comm ssioner’s gross incone determnation is

“arbitrary and excessive” shifts the burden of proof to the



Comm ssi oner. The Burnetts’ claimnust fail, as the cases they
cite do not support this proposition.

Established |law regarding the burden of proof in tax
deficiency cases holds that the Comm ssioner’s assessnent is
presunmed correct and that the taxpayer has the burden of di sproving

the Comm ssioner’s estimation. Helvering v. Taylor, 293 U S. 507,

515 (1935) (“The burden of proof shall be upon the petitioner”);

see also United States v. Janis, 428 U S. 433, 440-41 (1976); Bul

v. United States, 295 U S. 247, 259-60 (1935). Wth this

proposition the Burnetts do not appear to have any quarrel.

It is also established that a taxpayer satisfies this
burden of proof Dby denonstrating that the Conm ssioner’s
determnation of gross incone was “arbitrary and excessive.”
Taylor, 293 U S. at 515 (when “the taxpayer’s evidence shows the
Comm ssioner’s determnation to be arbitrary and excessive,” he
need not pay the sum which “he does not owe”). Wth this, we
think, the Burnetts are also in agreenent.

Where they err, however, is in their assessnent of what
quantity of evidence suffices to rebut the Conm ssioner’s
estimation. The Burnetts appear to argue that their nere assertion
that the assessnent was “arbitrary and excessive” suffices, in al
cases, to defeat the Conm ssioner’s action. This is error, though
per haps under st andabl e, because in the Suprenme Court’s nost recent
pronouncenent on this issue, Janis, 428 U S. 433, the Court did say
that the taxpayer’s “assertion” was sufficient. The Court did so,
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however, not because it wished to alter the general bal ance bet ween
t axpayers and the governnent regarding the burden of proof in tax
deficiency cases, but, rather, because wthout a certain piece of
evidence at issue in the case (it had been suppressed under the
Exclusionary Rule), there was no foundation whatsoever for the
Commi ssioner’s assessnent. The Court neverthel ess clearly affirned
the general rule:

In the usual situation . . . the District Court then

coul d not properly grant judgnent for the respondent on

ei ther aspect of the suit. But the present case nay wel

not be the usual situation. Wat we have is a ‘naked’

assessnent w t hout any foundati on what soever if what was

seized by the Los Angeles police cannot be used in the

formul ati on of the assessnent.

ld. at 441. The general rule has been sustained in this court’s

various treatnents of the question, see e.q., Carson v. United

States, 560 F.2d 693, 696-98 (5th Cr. 1977), and Portillo v.

Comm ssioner, 932 F.2d 1128, 1133 (5th Cr. 1991), and the

exceptional character of Janis was noted in Sealy Power, Ltd. v.

Commi ssioner, 46 F.3d 382, 386 n.9 (5th Cr. 1995). It is, in

short, error to ascribe any legal weight to the followng
statenent: “The Burnetts assert that it is crystal clear that the
Comm ssioner’s determnation is arbitrary and excessive.” The |aw
is, rather, that the taxpayer nust show, by a preponderance of the
evi dence, that the Conm ssioner’s assessnment was incorrect.

That being said, did the Tax Court clearly err in
concluding that the Burnetts had failed to denonstrate, by a
preponderance of the evidence, that the Comm ssioner’s assessnent
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of deficiency was incorrect? Qur review of the argunents and
evidence | eads to the conclusion that the Tax Court did not err —
clearly or otherw se.

According to the Burnetts, the Tax Court’s first error
was finding that M. Burnet’'s 1994 wage inconme from the Lubbock
| ndependent School District was $19,913 rather than $16,177. The
Comm ssioner clainms to have derived the larger figure from
information provided to it by the Lubbock Independent Schoo
District; M. Burnet clains that the smaller figureis the accurate
one. Upon a review of the trial exhibits and transcript,
especially M. Burnet’s exam nation of the agent who prepared the
deficiency assessnent, there is insufficient evidence inthe record
for this court to conclude that the Tax Court’s assessnent of the
evi dence before it was clearly erroneous.

The Tax Court’s second alleged error was the attribution
of newspaper inconme to M. Burnet for 1995, 1996, and 1997. The
Burnetts raise nultiple objections to the Comm ssioner’s nethods of
cal cul ati ng this i ncone, however, t he Comm ssi oner’s
i npressionistic but fact-based analysis was far superior to
anyt hing that they deigned to present to the Tax Court. As the Tax
Court correctly notes, “Congress has given [the Conm ssi oner] broad
discretion to use any nethod that he believes clearly reflects
incone when he is forced to reconstruct the taxpayer’s incone.”

T.C. Menb. 2002-181 at 18 (citing Estate of Bernstein v.

Commi ssioner, T.C Meno. 1956-260, aff’'d, 267 F.2d 879 (5th Gr.
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1959)). On the basis of the Burnetts’ tax returns from 1992, when

they were in possession of the Post Dispatch, the Conm ssioner knew

that it was an incone-generating enterprise. On the basis of the
figure for that return, as well as publicly available information
concerning the newspaper’s circulation and advertising rates, the
Comm ssioner arrived at a figure that was, at the very |east,
pl ausi bly correct. Lacking contrary evidence fromthe Burnetts,
the Tax Court cannot be said to have clearly erred in confirmng
t he Conm ssioner’s assessnent.

[11. The Tax Court did not err in holding that the Comm ssioner
properly inposed penalties against the Burnetts.

The Burnetts argue that, because the deficiency notices
at issue in this appeal are invalid, the Tax Court was w thout
subject matter jurisdiction to inpose penalties against them
Because the deficiency notices are i ndeed valid, the argunent nust
fail.

Judgnent AFFI RVED



