IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Summary Cal endar
No. 02-60624

STEPHEN M CHAEL COWMVBS,
Pl ai ntiff-Appellee,
ver sus

JAMES HOLMAN, Etc.; ET AL.,
Def endant s,

NORRI S W KENNEDY, O ficially and Individually,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(00- CV- 36)
 Mrch 14, 2003
Before H G3 NBOTHAM DAVIS, and WENER, Crcuit Judges.
PER CURI AM *

Plaintiff-Appellee Stephen M chael Conbs’ notion to dismss
Norris W Kennedy's appeal for lack of jurisdictionis GRANTED. we
have jurisdiction of “appeals from all final decisions of the
district courts.” 28 U S.C 8§ 1291. “[A] district court’s deni al

of aclaimof qualified immunity, to the extent that it turns on an

i ssue of law, is an appeal able ‘final decision” within the neaning

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



of 28 US C 8§ 1291 notwithstanding the absence of a final

judgnent.” Mtchell v. Forsyth, 472 U S. 511, 530 (1985). The

rationale of the Suprene Court in extending the collateral order

doctrine of Cohen v. Beneficial Industrial Loan Corp., 337 U. S. 541

(1949) to appeals fromdenials of qualified imunity was that the
“entitlenent is an imunity fromsuit rather than a nere defense to

liability” and would be “effectively lost if a case [was]

erroneously permtted to go to trial.” Mtchell, 472 U S. at 526
(italics in original). Mtchell was an appeal from a denial of
qualified imunity raised in a notion for summary judgnent. A

district court’s denial of summary judgnment on the issue of
qualified imunity “conclusively determ nes the defendant’s claim
of right not to stand trial” and that is the basis for the court’s
decision to allow an imedi ate appeal. Id. at 527 (italics in
original).

That rationale does not apply in this case. Kennedy could
have appealed the district court’s denial of summary judgnent in
its order of July 18, 2001, but he did not do so. He seeks to
appeal now, after atrial onliability, but before the second stage

of these bifurcated proceedings, in which the district court wll

determne, not liability for damges, which has already been
deci ded agai nst Kennedy, but the anount of damages. “An order that
determnes the issue of liability but [|eaves unresolved the

assessnent of damages is not final within the nmeaning of section



1291.” Southern Travel Cub v. Carnival Air Lines, Inc., 986 F. 2d

125, 129-30 (5th Cr. 1993).
The policy of the final judgnent rule against pieceneal and
duplicative litigation, as enbodied in 28 USC § 1291, is

of fended by Kennedy' s attenpted appeal in this case. Mat t er of

U.S. Abatenent Corp., 39 F.3d 563, 567 (5th Gr. 1994). Kennedy’s
argunents can be considered and reviewed in an appeal from any
final judgnent that follows the district court’s assessnent of
damages.

MOTI ON GRANTED; APPEAL DI SM SSED



