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Juan M Tzoc, a citizen of CGuatenala, petitions for review
of the final order of the Board of Inmm gration Appeals ("BlIA")
dism ssing his appeal fromthe Immgration Judge ("1J"). The |J
deni ed Tzoc's application for asylumin which Tzoc all eged that
because of his race as a Quiche Indian and his nenbership in a
soci al group he had been persecuted by the Guatemrmal an arny and by
guerrillas, both of which attenpted to recruit himto fight in
the Guatemal an civil war. The BIA agreed with the |J that Tzoc

failed to show past persecution or a well-founded fear of future

Pursuant to 5THQR R 47.5, the court has determned that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.
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persecution. The BIA took adm nistrative notice that the arny
and the guerillas had signed peace accords in 1996 after Tzoc had
left the country and that the arny no | onger practiced forced
conscri ption.

Tzoc argues that he established both past persecution and a
wel | - founded fear of being persecuted if returned to Guatenal a.
We conclude that the BIA' s decision is supported by substanti al
evi dence and that the evidence in the record does not conpel a
contrary conclusion.?

Tzoc al so argues that the BIA erred in taking adm nistrative
notice of country conditions in Guatemala w thout affording him
an opportunity to respond as to why such notice should not be
taken. The BIA did not abuse its discretion in taking
adm ni strative notice of conditions in CGuatenala that had an
effect on Tzoc's well-founded fear of persecution.? To the
extent that Tzoc argues he was not given an opportunity to
respond to the adm nistrative notice, the record indicates that
Tzoc filed a notion to reopen in the BIA arguing that
adm nistrative notice was inproper. A notion to reopen provides
a sufficient opportunity for an applicant to respond to
officially noticed facts.® The record does not indicate that the

Bl A has ruled on the notion to reopen, nor have the parties so

1 See INS v. Elias-Zacarias, 502 U S. 478, 483-84 (1992); M khael wv.
INS, 115 F.3d 299, 302 (5th Gr. 1997).

2 See Rivera-Cruz v. INS, 948 F.2d 962, 966-67 (5th Cir. 1992).

3 See id. at 968.
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i ndi cated. Because there is nothing before us to indicate that
the notion to reopen is not still pending, further review of this
issue is unwarranted.

Finally, Tzoc argues that the Bl A erred by not considering
hi s application under the Convention Agai nst Torture, which he
asserts was enacted after his admnistrative hearing before the
| J. Tzoc raised the Convention Against Torture in his notion to
reopen in the BIA Because that notion is still pending, this
issue is not properly before us.?®

Tzoc's petition for review is DEN ED.

4 See Manpka v. INS, 43 F.3d 184, 187 (5th Gr. 1995).

5 See Manpka, 43 F.3d at 187-88.



