IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-60412
Summary Cal endar

TYREE W BROW,

Pl ai ntiff-Appellant,
vVer sus
DOW CHEM CAL COMPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 3:01-CV-27-LN

© January 10, 2003
Before JOLLY, H G3d NBOTHAM and DAVIS, Crcuit Judges.
PER CURI AM *
Tyree Brown appeals the district court’s grant of summary
j udgnent and order denying FED. R CQv. P. 60(b)(2) relief for
| ack of jurisdiction. Brown argues that the district court erred
in three respects: granting summary judgnent for |ack of

causation when the court |imted discovery to the statute of

limtations issue, denying his notion for a continuance to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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conduct discovery, and dismssing his FED. R CQv. P. 60(b)(2)
nmotion for lack of jurisdiction.

The district court properly granted sunmary judgnment in
Dow s favor. After Dow presented its experts’ affidavits to
denonstrate the |ack of causation, Brown failed to neet his
burden of presenting affidavits of his experts or other evidence

to create a genuine issue of material fact. See, e.qg., Celotex

Corp. v. Catrett, 477 U S. 317, 323-24 (1986).

The district court did not abuse its discretion in denying
Brown’s request for additional discovery, as Brown neither
denonstrated specifically how the requested di scovery pertained

to the pending notion nor diligently pursued rel evant discovery.

See, e.qg., Stults v. Conoco, Inc., 76 F.3d 651, 657-58 (5th Gr.

1996); Chevron U S. A, Inc. v. Traillour Gl Co., 987 F.2d 1138,

1155-56 (5th Gr. 1993). Moreover, even with limted discovery,
Brown had access to his nedical records and was free to submt
his own expert’s affidavit to create an issue of material fact.
The district court did not abuse its discretion in
dismssing Brown's FEDR Cv. P. 60(b)(2) notion for relief from
j udgnent based on new y-di scovered evidence, as a notice of
appeal divests the district court of jurisdiction “except to take
action in aid of the appeal until the case is remanded to it by
the appellate court, or to correct clerical errors under Rule

60(a).” See, e.q., Travelers Ins. Co. v. Liljeberg Enters.,

Inc., 38 F.3d 1404, 1408, n.3 (5th Gr. 1994).
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Dow has not filed a separate notion requesting sanctions and
the court wll not inpose sanctions sua sponte in this case;
thus, Dow s request for award of sanctions is denied. See, e.q.,

Casas v. Anerican Airlines, Inc., 304 F.3d 517, 526-27 n.13 (5th

Gir. 2002).

AFFI RVED.



