IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-60201

Summary Cal endar

HERM TAGE | NSURANCE COVPANY
Plaintiff - Appellee
V.
CEORGE BREVER; ET AL
Def endant s
CEORGE BREVER; MALCOLM G GOCDIVAN
Def endants - Appell ants

Appeal fromthe United States District Court
for the Southern District of M ssissipp
No. 3:01-CV-9-BN

Decenber 30, 2002
Bef ore KING Chief Judge, and DEMOSS and BENAVI DES, Circuit
Judges.
PER CURI AM ~
Def endant s- Appel | ants George Brewer and Mal col m Goodman
appeal the district court’s denial of their notion to dismss,

denial of their notion for summary judgnent, and grant of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THGQR R
47.5. 4.
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Plaintiff-Appellee Hermtage | nsurance Conpany’s notion for
summary judgnent. For the follow ng reasons, we AFFIRM
l. FACTUAL AND PROCEDURAL HI STORY

Roger Creger is the sole owner of Future Energy, Inc.
("Future Energy"), a corporation that assists utility conpanies
with installation and mai ntenance of high-voltage el ectrical
breakers. Roger Creger obtained a general commercial liability
i nsurance policy fromHermtage | nsurance Conpany (“Hermtage”).
The policy was purchased through the Association for |ndependent
Managers and lists the Association for |Independent Managers,
Roger Creger, and several other individuals as naned insureds.
The policy does not nanme Future Energy or Randy Creger as
i nsureds.?

Future Energy entered into a contract with Entergy Services,
Inc. (“Entergy”) to counsel Entergy on mai ntenance of electrical
breakers. According to the contract and its subsequent
anendnents, Future Energy was to offer advice on how mai nt enance

shoul d be perforned and Entergy enpl oyees were to performthe

. Section Il of the policy explains who is considered an
insured. The policy states:
1. |If you are designated in the Decl arations as:

a. An individual, you and your spouse are
i nsureds, but only with respect to the conduct of
a busi ness of which you are the sole owner.

2. Each of the followng is also an insured:
a. Your “enployees”, other than your “executive
officers”, but only for acts within the scope of
their enploynment by you or while performng duties
related to the conduct of your business.
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actual physical nmaintenance on the breakers. Randy Creger,
Roger's brother, was the Future Energy enpl oyee sent to consult
to George Brewer and Mal col m Goodman, the Entergy enpl oyees who
were to performthe mai ntenance. Randy Creger advised Brewer and
Goodman to clean the breakers using denatured al cohol. Wen
Brewer and Goodman foll owed these instructions, their alcohol -
soaked rags burst into flanes and they were severely injured.
Brewer and Goodnan each brought suit in M ssissippi state
court agai nst Randy Creger and Future Energy, alleging breach of
contract and negligence and seeking punitive danmages.? When
Randy Creger and Future Energy submtted a claimto Hermtage,
Her m t age deni ed coverage because neither was a naned insured
under the policy. Brewer and Goodman then anended their
conplaints to add Roger Creger and Herm tage as defendants.

Her m t age deni ed coverage for Roger Creger’s claim citing the

policy's professional liability exclusion.?

2 Brewer’s and Goodman’s conplaints are virtually
i denti cal

3 The professional |liability exclusion reads:

EXCLUSI ON — ENG NEERS, ARCHI TECTS[,] OR SURVEYCRS
PROFESSI ONAL LI ABI LI TY

Thi s i nsurance does not apply to “bodily injury,”
“property damage,” “personal injury[,]” or “advertising
injury” arising out of the rendering or failure to
render any professional services by or for you,

i ncl udi ng:

1. The preparing, approving, or failing to prepare or
approve maps, draw ngs, opinions, reports, surveys,
change orders, designs[,] or specifications; and
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Hermtage then filed suit in federal court against Brewer,
Goodnman, Roger and Randy Creger, and Future Energy. Hermtage
sought a declaration that: (1) Randy Creger and Future Energy are
not insureds under the policy, so that there is no coverage and
no duty to defend the state-court suits with respect to them (2)
t he professional services exclusion and the contractual liability
excl usi on bar coverage for the tort and contract clains against
Roger Creger; and (3) the punitive damages endorsenent bars an
award of punitive damages to Brewer and Goodnman

Brewer and Goodnan brought a notion to dism ss the federa
suit based on the “first to file” rule and on principles of
Brillhart abstention. The district court denied their notion.
The district court determned that the “first to file” rule was
only applicable when there are two federal -court proceedi ngs, not
a state-court proceeding and a federal -court proceeding. The
district court also determned that Brillhart abstention was
i nappropriate because there was not a state-court proceedi ng that
included all of the parties and all of the issues so that
Herm t age coul d be subject to inconsistent verdicts in state
court.

Brewer and Goodman then each settled his state-court clains

agai nst Roger Creger, Randy Creger, and Future Energy. By the

2. Supervisory, inspection[,] or engineering services.
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terns of the settlenment, a $1, 000,000 judgnment was entered

agai nst Roger Creger, Randy Creger, and Future Energy. The
settlenment specifies that Brewer and Goodman may not seek paynent
from Roger Creger, Randy Creger, or Future Energy if it is
determ ned that there is no coverage avail abl e under the
Her m t age policy.

After sonme discovery in federal court, Hermtage filed a
nmotion for summary judgnent and Brewer and filed a cross-notion
for summary judgnent, which Roger Creger, Randy Creger, and
Future Energy joined. The district court granted Hermtage’'s
summary judgnent notion and denied the federal -court defendants’
summary judgnent notion. Initially, the district court agreed
wth Herm tage that because the state-court case settled with the
all eged insureds escaping liability, Herm tage no | onger had a
duty to provide coverage under the terns of the policy.
Nonet hel ess, the district court found Herm tage could be bound by
the state-court settlenent agreenent if it breached its duty to
defend an insured. The district court determ ned that Hermtage
did not breach its duty to defend Future Energy or Randy Creger
because neither was an insured under the policy.* The district

court found that Roger Creger was an insured, but that Hermtage

4 The district court also rejected Brewer’s and Goodnan’ s
argunent that Herm tage was bound to provide coverage for Randy
Creger and Future Energy due to statenents by Jack W nebrenner,
who Brewer and Goodman cl ai ned was a Herm tage agent.
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did not breach its duty to defend Roger Creger because the
contractual liability exclusion barred coverage for Brewer’s and
Goodman’ s breach-of-contract clainms, the professional liability
excl usi on barred coverage for Brewer’s and Goodman’ s negli gence
clains, and the punitive damages endorsenent barred coverage for
puni ti ve damages.

Hermi t age and Brewer appeal.®> They claimthat the district
court erred in refusing to dismss the federal-court case, in
denying their notion for summary judgnent, and in granting
Herm tage’s notion for summary judgnent. Specifically, they
argue: (1) Brillhart abstention is appropriate; (2) Randy Creger
and Future Energy are insureds under the policy; (3) the state-
court settlenent absolving the insureds of personal liability
does not bar coverage; and (4) the professional services
excl usi on does not bar coverage.

. STANDARD OF REVI EW
This court reviews a district court’s decision whether to

stay proceedings for an abuse of discretion. E. g., WIlton v.

Seven Falls Co., 515 U. S. 277, 288-89 (1995); Black Sea |nv.,

Ltd. v. United Heritage Corp., 204 F.3d 647, 649 (5th Cr. 2000).

We have previously noted that “[a] district court has broad

discretion to retain or dismss a declaratory judgnent suit where

5 Randy Creger, Roger Creger, and Future Energy do not
appeal .
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a parallel state court suit has been filed.” Cornhill Ins. PLC

v. Valsams, Inc., 106 F.3d 80, 84 (5th Gr. 1997).

We review a grant of summary judgnent de novo, applying the

sane standards as the district court. Daniels v. City of

Arlington, 246 F.3d 500, 502 (5th Gr.), cert. denied, 122 S. O

347 (2001). Summary judgnent should be granted if there is no
genui ne issue of material fact for trial and the noving party is
entitled to judgnent as a matter of law Fec. R Civ. P. 56(c).
A genui ne issue of material fact exists when there is evidence
sufficient for a rational trier of fact to find for the non-

movi ng party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp.

475 U. S. 574, 586-87 (1986). In determning if there is a
genui ne issue of material fact, the court reviews the evidence in
the light nost favorable to the non-noving party. Daniels, 246
F.3d at 502.

This is a diversity case and the parties agree that
M ssi ssippi insurance |law applies. W review a district court’s
interpretation of an insurance contract under M ssissippi |aw de

novo. Mul berry Square Prods., Inc. v. State FarmFire & Cas.

Co., 101 F.3d 414, 420 (5th Cr. 1996). Under M ssissippi |aw,
“where an insurance policy is plain and unanbi guous, a court nust
construe that instrunent, |ike other contracts, exactly as

witten.” Centennial Ins. Co. v. Ryder Truck Rental, Inc., 149

F.3d 378, 382 (5th Gr. 1998). |If the terns of a policy are
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anbi guous, we interpret themin favor of the insured. [d. at
382- 83.
L1l DI SCUSSI ON
A Motion to Dismss Based on Brillhart Abstention

As a threshold matter, we consider whether the district
court abused its discretion in refusing to dismss the federal
decl arat ory-judgnent action based on principles of Brillhart

abst enti on. In Brillhart v. Excess | nsurance Co. of Anerica, the

Suprene Court determ ned that abstention in a federal -declaratory
judgnent suit may be appropriate when there is a pending state-
court proceeding. See 316 U S. 491, 494-97 (1942). The Court
explained that the district court “should ascertain whether the
gquestions in controversy between the parties to the federal suit
can be better settled in the proceeding pending in the
state court.” 1d. at 495. In nmaking this determ nation, the
district court should consider “whether the clains of all parties
ininterest can satisfactorily be adjudicated in that [state-
court] proceedi ng, whether necessary parties have been | oi ned,
whet her such parties are anenable to process in that proceeding,
etc.” |1d. The Fifth Circuit has added other factors to
Brillhart list, including: whether the plaintiff filed suit in
anticipation of a lawsuit filed by the defendant; whether the
plaintiff engaged in forum shopping; whether inequities exist in

allowing the plaintiff to gain precedence in tinme or change
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forunms; whether a federal forumis nore convenient for parties
and wi tnesses; and whether retaining federal jurisdiction would

pronote judicial econony. Travelers Ins. Co. v. La. Farm Bureau

Fed'n, Inc., 996 F.2d 774, 778 (5th Gr. 1993).

The district court reviewed the Brillhart factors and
determ ned that abstention was unwarranted. W find no abuse of
discretion in its decision. At the time of the notion to
dism ss, the state actions did not include the sane parties as
the federal action. Though Herm tage had been served in the
Brewer suit, it had not been served in the Goodnan suit, despite
the fact that it had been added as a defendant al nbst two years
prior.® Further, as the district court correctly noted, there
were two | awsuits pending against Hermtage in state court based
on identical facts and identical |egal argunents, which exposed
Hermtage to the possibility of inconsistent judgnents.’

Finally, Herm tage does not appear to have been forum shopping in

6 Brewer and Goodnan base a large part of their argunent
that abstention is appropriate on the fact that Herm tage was
eventually served in the state-court Goodman litigation. First,
Brewer and Goodnan apparently never brought this fact to the
district court’s attention, and this fact is not in the record on
appeal, so it should not be considered. See, e.qg., Kenlon Prods.
& Dev. Co. v. United States, 646 F.2d 223, 224 (5th GCr. 1981).
Second, even if Herm tage had been served in both cases, there is
still the risk of inconsistent verdicts, so that the district
court did not abuse its discretion in refusing to abstain.

! Though Brewer and Goodnman all ege that the parties
agreed to consolidate the state-court actions, there is no
evidence that the two state-court suits were ever joined.
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comng to federal court; rather, it wshed to resolve an issue
t hat had been pending in state court for tw years. Though the
state-court suits contained the sane issues as the federal suit
and dealt exclusively with state law, the district court properly
wei ghed the factors for and agai nst abstenti on and determ ned
that it need not dismss this action.

B. Summary Judgnent Mbtions

We next consider whether the district court erred in
granting Hermtage' s notion for summary judgnent and denyi ng
Brewer and Goodnman’s notion for summary judgnent. Because the
material facts are undi sputed, we are called upon to construe the
meani ng of the Hermtage policy as a matter of |aw

Before we construe the terns of the policy, we nmust consider
whet her the settlenent agreenent and consent judgnent in state
court preclude a finding of liability against Herm tage. Brewer
and Goodman argue that the district court erred in determning
t hat because the state-court settlenent absolves all alleged
i nsureds of personal liability, Hermtage has no liability for
coverage. The district court did not err. According to the
policy, Hermtage “wll pay those suns that the insured becones
legally obligated to pay as damages because of ‘bodily injury’ or
‘property damage’ to which insurance applies.” The Settl enent
Agreenent states that Roger Creger, Randy Creger, and Future

Energy are not personally liable for the settlenent anount in the
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event that there is no coverage under the Hermtage policy.® W

have previously encountered this situation. 1n Jones v. Southern

Marine & Aviation Underwiters, Inc., we held that under

M ssi ssippi | aw, when personal liability of an insured is a
condition of coverage and the insured is not personally liable
under a settlenent agreenent, the insurer is not obligated to pay
third-party victins under the settlenent agreenent.® See 888

F.2d 358, 361 (5th Gr. 1989); see also Putman v. Ins. Co. of N

Am, 673 F. Supp. 171, 177 (N.D. Mss. 1987), aff’'d, 845 F.2d
1020 (5th Gr. 1988) (under M ssissippi |law, an agreenent that

renmoved personal liability of insured over a set anmount al so

8 The settl enent agreenent states that Future Energy,
Roger Creger, and Randy Creger
agree[] to accept[] a settlenent of these actions with
plaintiffs for the One MIlion Dollars ($1, 000, 000. 00)
inliability limts under the Hermtage Policy. In
exchange for this agreenent, plaintiffs will not seek
to recover from Future Energy, Inc., Roger Creger|[,]
and Randy Creger, any of the funds dedicated to paynent
under this Settlenment Agreenent in the event of a final
adj udi cati on that coverage does not exist under the
Herm t age Pol i cy.

o Jones is factually simlar to this case. The Jones
plaintiffs settled their state-court suit with the insured and
one insurance conpany, but a second insurance conpany,
Underwiters, did not participate in the settlenent negotiations
or consent to the settlenent agreenent. See 888 F.2d at 359-61
We found that because personal liability was a condition
precedent to coverage, Underwriters was not liable to pay the
settl enent anount, even if there was coverage under the policy.
See id. at 361-62. W then noted that “[t]he only circunstance
in which Underwiters can be bound by the agreed judgnment” is if
it waived its right to rely on the policy condition because it
breached a duty to its insured, such as the duty to defend. |[d.
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renoved obligation of the insurer to pay because the insurance
policy provided coverage only if the insured was |iable). Roger
Creger, Randy Creger, and Future Energy are not “legally
obligated to pay” any sum so the district court correctly found
that under the terns of the policy, Hermtage cannot be found

i abl e for coverage.

Brewer and Goodnan argue that Herm tage may nonet hel ess be
liable for the settlenment anmount if Herm tage breached its duty
to defend. The district court agreed. The district court was
correct, for under Mssissippi |aw, “when an insurer breaches its
duty to defend an insured, the insurer is liable and bound by any
settl enment agreenents nade by the insured as a result of this

breach.”® Mss. Ins. Quaranty Ass’'n v. Byars, 614 So. 2d 959,

964 (M ss. 1993); see also Jones, 888 F.2d at 362. An insurer

that breaches its duty to defend may be found |liable for a
settlenent even if the settl enent absol ves the i nsured of

personal liability.! See Jones, 888 F.2d at 362.

10 We have further explained that under M ssissippi |aw,
an insurer that breached its duty to defend will be Iiable for
any settlenent agreenent up to the policy limts, but wll not be

Iiable for settlenent costs or other consequential damages. See
Li berty Mut. Fire Ins. Co. v. Canal Ins. Co., 177 F.3d 326, 336-

39 (5th Gr. 1999). Brewer and Goodman only claimcoverage up to
the policy limts in this case.

1 Herm t age argues that under M ssissippi |law, an insurer
may not waive a condition that relates to policy coverage and the
policy in this case conditions coverage on an insured s personal
liability. Hermtage is correct that under M ssissippi |aw,
condi tions inpacting coverage generally may not be wai ved by
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An insurer has a duty to defend if the pleadings in a
| awsuit against an insured arguably state facts that bring the

claimed injury within the policy coverage. See Milberry Square

Prods., 101 F.3d at 421. “Utimte liability by the insurer is
not dispositive of its duty to defend. . . . [T]he insurer has a
duty to defend when there is any basis for potential liability

under the policy.” Merchants Co. v. Am Mtorists Ins. Co., 794

F. Supp. 611, 617 (S.D. Mss. 1992).
1. Duty to Defend Randy Creger and Future Energy

We now consi der whether Herm tage breached its duty to
defend Randy Creger and Future Energy. Brewer and Goodnman
contend that the district court erred in finding that Randy
Creger and Future Energy are not insureds under the Hermtage
policy. The district court found that Randy Creger is not an
i nsured because he is not one of Roger Creger’s enployees. The
district court also found that Future Energy was not an insured
under the policy because the policy only extends to Roger Creger
and Future Energy is a separate legal entity. W agree.

The i nsurance policy lists, as naned insureds, the

Associ ation for |ndependent Managers and twenty-three

inplication. See, e.qg., Yazoo County v. Int’l Surplus Lines Ins.
Co., 616 F. Supp. 153, 156 (S.D. Mss. 1985). Yet, we have
specifically held that under M ssissippi |law, an insurer waives a
policy condition requiring personal liability when it breaches
its duty to defend. See Jones, 888 F.2d at 361-62. Hermtage's
argunent is thus without nerit.
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i ndi vidual s, including Roger Creger, who were added by
endorsenent. Randy Creger and Future Energy are not naned
anywhere in the policy.

Brewer and Goodnan argue that Future Energy is an insured
under the policy because coverage extends to businesses that are
solely owned by an insured. The policy states: “If you are
designated in the Declarations as[] [a]n individual, you and your
spouse are insureds, but only with respect to the conduct of a
busi ness of which you are the sole owner.” Brewer and Goodman
read this | anguage to say that both Roger Creger and any busi ness
over which he is the sole owner are insureds. Yet, the policy
| anguage clearly states that Roger Creger is the insured and he
is only covered for activities relating to his wholly-owned
busi ness. Future Energy is not itself an insured; clains against
Future Energy, a separate legal entity, are not covered under the
policy.

Brewer and Goodnan argue that Randy Creger is covered by the
policy because he is an enpl oyee of Roger Creger. The policy
states that coverage extends to “[y]our enployees . . . but only
for acts within the scope of their enploynent . . .” The state-
court conplaints refer to Randy Creger as an enpl oyee of Future
Energy, not of Roger Creger. Further, the only evidence on
whet her Randy Creger was an enpl oyee of Roger Creger was Randy

Creger’s testinmony, in which he stated that he was an enpl oyee of
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Future Energy, not Roger Creger. Future Energy is not an
i nsured, so Randy Creger is not covered by the policy.! Thus,
the district court correctly found that there was no breach of
the duty to defend with respect to Randy Creger and Future
Ener gy.
2. Duty to Defend Roger Creger

Finally, we consider whether Herm tage breached its duty to
defend Roger Creger. The parties agree that Roger Creger is an
i nsured under the policy. The parties disagree as to whether the
policy’s professional services exclusion bars coverage in this
case.® The exclusion nakes coverage i napplicable to clains
“arising out of the rendering or failure to render any
pr of essi onal services” including “[s]upervisory, inspection or
engi neering services.” The district court found that the
pr of essi onal services excl usion bars coverage because all of the
clains arise out of services Roger Creger, Randy Creger, and
Future Energy provided that required specialized skill and
expertise. W agree.

Under M ssissippi |aw, a “professional service” is one

12 Because Roger Creger was not Randy Creger’s enpl oyer,
we need not consider whether Randy Creger was acting within the
scope of his enpl oynent.

13 Brewer and Goodnan do not argue on appeal that there is
coverage for the breach-of-contract or punitive danmages cl ai ns.
Thus, the only issue remaining is whether the professional
servi ces exclusion bars the negligence clai magai nst Roger
Cr eger.
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“arising out of a vocation, calling, occupation, or enploynent

i nvol vi ng speci alized knowl edge, |abor, or skill, and the | abor
or skill involved is predom nately nental or intellectual, rather
t han physical or manual.” Burton v. Choctow County, 730 So. 2d

1, 5-6 (Mss. 1997); see also Titan Indem Co. v. WIllians, 743

So. 2d 1020, 1025-26 (Mss. C. App. 1999). In determning
whet her an act is of a professional nature, M ssissippi courts
“l ook not to the title or character of the party performng the
act but to the act itself.” Burton, 730 So. 2d at 7 (quoting

Marx v. Hartford Accident & Indem Co., 157 N.W2d 870, 872 ( Neb.

1968)).

Whet her a claimarises froma professional service is
determned fromthe allegations in Brewer’s and Goodnan’s st at e-
court conplaints. The conplaints allege that Roger Creger was
hi msel f negligent and that he is responsible for Randy Creger’s

negli gence through the doctrine of respondeat superior. Because

we found that Future Energy, not Roger Creger, was Randy Creger’s
enpl oyer, Roger Creger likely is not |iable for Randy Creger’s
torts. Nonetheless, we will consider whether clains against both
Roger and Randy Creger were due to injuries caused during the
performance of professional services.

The conplaints state that Future Energy, Roger Creger, and
Randy Creger, based on their “skill, training[,] and expertise,

had a duty to design a safe cleaning product to be used’” and that
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they are liable for their “failure to designate a safe cl eaning

solvent,” “failure to exercise ordinary care based on [their]

expertise and training, to know that the denatured al cohol was

i nappropriate,” “failure to warn Plaintiff of the dangers of the

use of the denatured al cohol,” “failure to foresee that the

denat ured al cohol was subject to sparking,” “failure to supervise
the work with proper safety,” and “failure to foll ow proper
el ectrical safety practices.” Al of the allegations relate to
deci sions the defendants nade based on their expertise in
handl i ng hi gh-vol tage breakers. The conplaints do not allege
negl i gence based on what a reasonabl e person woul d have done
under the circunstances.

Further, the clains arise out of the Future Energy-Entergy
contract, in which Future Energy agreed to furnish consulting

services to Entergy and Entergy agreed to have its enpl oyees

per f orm physi cal nmi ntenance on the breakers.!* The basis for

14 In their state-court conplaints, Brewer and Goodnan
characterize the contract as one “for the supervision and
expertise required in overhauling Entergy’ s 500,000 volt
el ectrical breakers” and state that the contract required a on-
site Future Energy consultant to “provid[fe] instructions to the
enpl oyees of Entergy as to the construction work[] [and] to
ascertain and assure that the constructi on work was progressing
in strict accordance with the plans and specifications of such
wor k on such a hazardous activity.” The conplaints also state,
“Under said contractual arrangenent and agreenent, the Defendant
Future [Energy], through its agent and enpl oyee in the capacity
of Field Service Engineer, Defendant Randy Creger, designated
supplies, supervised[,] and instructed the enpl oyees of Energy in
the repairs of said breakers.”
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the contract is that Future Energy has specialized expertise
about high-voltage electrical breakers that even Entergy, a
utility conpany, did not have. The fact that specialized
expertise was essential to the performance of the contract shows

that the contract was for “professional services.” See Burton,

730 So. 2d at 7-8 (finding that activities a | ayperson could
perform w t hout special training, such as bathing another person,

are not “professional services”); cf. Therno Terratech v. GOC

Enviro-Solutions, Inc., 265 F.3d 329, 336 (5th G r. 2001)

(finding that under Louisiana insurance |aw, an act that could
have been done by an unskilled or untrained enployee is not a
“professional service”). Roger Creger, Randy Creger, and Future
Energy were responsible for giving advice on how mai nt enance
shoul d be done; they were not hired to actually do the

mai nt enance. See Cochran v. B.J. Servs. Co. USA, 302 F.3d 499,

507 (5th Gr. 2002) (holding, under Louisiana |aw, that a
contract that did not “provide[] any instruction, specialized or
ot herwi se, to contractors on how to acconplish any particul ar
j ob” was not a contract for “professional services”). Al of the
activities that Brewer and Goodnman al |l ege Roger Creger
negligently performed or was responsi ble for another performng
are thus “professional services.”

Brewer and Goodnan contend that Roger Creger and Randy

Creger could not offer “professional services” because they do
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not have advanced degrees. Under M ssissippi |aw, though, a
person is not required to have formal training before he can

render a “professional service.” See Burton, 730 So. 2d at 8.

Rat her, a person need only have specialized expertise or skil

that is predomnantly nental or intellectual. See Burton, 730

So. 2d at 5-6. There is anple testinony that Roger Creger and
Randy Creger devel oped years of on-the-job experience to becone
experts in handling electrical breakers. |ndeed, the state-court
conplaints consistently refer to Roger Creger and Randy Creger as
experts.1®

Brewer and Goodnan argue that the professional services
excl usi on i s anbi guous because the title of the exclusion
suggests that it only applies to engineers, architects, or
surveyors, while the text of the exclusion is nore broad, and

that this anbiguity should be resolved in their favor. The nere

15 For exanple, the conplaints state that:

Randy Creger[] held hinself out to Plaintiff to be an
expert in this field and has specialized know edge of
hi gh[ -] vol tage el ectrical breaker repairs and the
associ ated activity thereof. . . .

Randy Creger knew, or by the nature of his training and
expertise, should have known that the denatured al cohol
whi ch he specifically designated for Plaintiff to use
in the cleaning of the breaker had a flashpoint of 54
degrees and that the static electricity of the heavy
vol tage nearby was subject to sparking and flam ng up
sai d al cohol . oo

Def endants, based upon their skill, training[,] and
expertise, had a duty to design[ate] a safe cleaning
product to be used for such cleaning adjacent to high
vol tage |ines.
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fact that the parties disagree about the neaning of a provision
does not make the provision anbiguous. Burton, 730 So. 2d at 6.
The term “professional services” has a well-defined neani ng under

M ssissippi |law. See Burton, 730 So. 2d at 5-6 (M ss. 1997)

(adopting definition used by several other states); Shelton v.

Am Ins. Co., 507 So. 2d 894, 896 (M ss. 1987). Further, while

the exclusion’'s title refers only to “engineers, architects, and

surveyors,” the | anguage of the exclusion clearly refers to al
“prof essional services,” including, but not limted to,

activities such as engineering and surveying. See Wnter Garden

O nanental Nursery, Inc. v. Capplenman, 201 So. 2d 479, 480 (Fl a.

Ct. App. 1967) (stating the “general rule” that while a caption
may be used to explain an anbiguity in the “operative part of the
clause,” it should not be used to “create anbiguity where none
exists”). Many courts have considered the exact |anguage at

i ssue here and have concluded that the exclusion is not limted
to engineering, architectural, and surveying services. See,

e.qg., Cochran, 302 F.3d at 502-08 (interpreting Louisiana |aw);

Prisco Serena Sturm Architects, Ltd. v. Liberty Mut. Ins. Co.,

126 F. 3d 886, 892-93 (7th Gr. 1997) (interpreting Illinois |aw);

Harbor Ins. Co. v. OVWNI Constr., Inc., 912 F.2d 1520, 1522-25

(D.C. Cr. 1990) (interpreting District of Colunbia |law). The
exclusion is not anbi guous.

Finally, Brewer and Goodnan suggest that the policy coverage
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is illusory if the professional services exclusion applies in
this case. Though the excl usion bars coverage for clains arising
frombad consulting advice, it does not bar coverage for other
clains arising from Roger Creger’s business operations, such as
clains for personal injuries on business prem ses or property

damage to business prem ses. See Prisco Serena Sturm Architects,

126 F. 3d at 893 (explaining the difference between conprehensive
general liability coverage and professional liability coverage in
a case with facts simlar to this one). Brewer and Goodman al so
cite evidence that Roger Creger and Entergy believed the
Herm tage policy was sufficient to cover any clainms arising out
of Future Energy’'s contract with Entergy. Roger Creger’s and
Entergy’s beliefs are insufficient to show coverage when there is
no coverage under the policy’s terns. The district court did not
err in finding that the professional services exclusion bars
cl ai ns agai nst Roger Creger so that Hermtage did not breach its
duty to defend him
| V. CONCLUSI ON

For the foregoing reasons, the district court's denial of
Brewer’s and Goodman’s notion to dismss and notion for summary
j udgnent and grant of Hermtage s notion for summary judgnent are

AFFI RVED.



