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Nat hani el Gadson (“Gadson”) appeals the district court’s
entry of summary judgnent dism ssing his clains of race di scrim na-
tioninviolation of Title VII of the Cvil R ghts Act of 1964, 42
U S.C. 88 2000e et seq. The district court held: (1) that Gadson’s

failuretofile his conplaint with the Equal Enpl oynent Qpportunity

Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



Comm ssion (“EECC’) within 180 days of the occurrence of the
all egedly unlawful enploynent practice barred his action from
federal court; and (2) that Gadson had failed to establish by a

preponderance of the evidence his prina facie case under Title VII.

We affirmthe judgnent of the district court on the latter ground.

On June 5, 1997, Litton Avondal e Industries of Culfport
(“Avondal e”) hired Gadson to work in Mai ntenance Departnent #40 in
Avondal e’s Qulfport facility as a “First Electrician.” Gadson
alleges that Avondale pronoted three white enployees to the
position of “Lead Electrician” over the subsequent two-and-a-half
year period, one in 1997-98, the next in 1999, and the third in
January 2000. Gadson further alleges that the position served as
a springboard to that of “Foreman.” The position of “Lead
El ectrician” was abolished in md-2000, when the third of these
white enpl oyees departed the conpany’s enpl oy. Gatson filed a
charge of discrimnatory enpl oynent practices with the EECC on July
10, 2000. After the charge was rejected, he brought this suit in
federal district court.

To establish his prima facie case Gadson needed to show

(1) that he is a nenber of a protected class, (2) that he was not
pronmoted, (3) that he was qualified for the position, and (4) that
the position was filled by soneone outside the protected class or

that he was not pronoted because of his race. See Rutherford v.

Harris County, Tex., 197 F.3rd 173, 179 (5th Cr. 1999).




The district court concluded that Gadson had failed to
satisfy the last two prongs. The third could not be satisfied, the
court concluded, “because Avondal e has established that there was
no position avail able for a pronotional opportunity.” The fourth
was not fulfilled because “Gadson has brought forward no evi dence,
ot her than his subjective beliefs, that he was not selected for a
non-exi sting pronoti on based on his race.” Gadson argues on appeal
that these two questions are issues of material fact to be deci ded
by a jury.

Gadson fails to understand the standards for summary
judgnent set forth in Rule 56 of the Federal Rules of Cvil
Procedure. A successful notion for sunmary judgnent requires only
that the noving party point out, with reference to the record, that

there is no genuine issue of material fact. See Wallace v. Texas

Tech University, 80 F.3d 1042, 1046-47 (5th Cr. 1996). To survive

a notion the nonnoving party nust present specific facts show ng

t he exi stence of a genuine dispute. See Hanks v. Transconti nental

Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr. 1992). See also

Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). Avondal e

easily net its standard, convincingly denonstrating that no such
position exists. Gadson equally failed to neet his, making, at
best, concl usory assertions about Avondal e’s staffing protocol and
his qualifications vis-a-vis his fell ow workers.

In any event, Gadson also failed to articulate a claim
upon which the courts can grant relief. The nost that Gadson has
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asserted is that there exists an informal position of “Lead
Electrician,” granting to its holder a salary equivalent to the
inferior “First Electrician” but with training opportunities for
t he superior, and nore renmunerative, position of “Foreman.” All
that m ght have beOen denied is a distinction that mght have
conveyed an opportunity to serve as the foreman’ s under st udy.

For such deprivations Title VII offers no renmedy. Only
ul ti mat e enpl oynent deci sions, those effecting material changes in
ternms or conditions of enploynent, can constitute adverse enpl oy-

ment decisions under Title VII. As we said in Dollis v. Rubin, 77

F.3d 777, 781-82 (5th Cr. 1995), “Title VII was designhed to
address ultinmate enploynent decisions, not to address every
deci si on made by enpl oyers that arguably m ght have sone tangenti al
ef fect upon those ultinmte decisions.”

AFFI RVED.



