IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-60124
Summary Cal endar

Rl CKY LI VI NGSTON,

Pl ai ntiff-Appellant,
vVer sus
EMM TT L. SPARKMAN,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 3:02-CV-7-W5
© January 29, 2003
Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Ri cky Livingston, M ssissippi prisoner # 32746, noves this
court for permssion to proceed in forma pauperis (IFP) to appeal
the district court’s dismssal of his 42 U . S.C. § 1983 conpl ai nt
for failure to state a claimpursuant to 28 U. S. C
8§ 1915(e)(2)(B)(ii). Livingston's argunent that he is
constitutionally entitled to a DNA test chall enges the “fact or

duration” of his confinenent, as his claimwuld create an

entitlenent to i nmmedi ate rel ease fromprison; therefore, his

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 02-60124
-2

claimnust be initially pressed by wit of habeas corpus and is

not cognizable in a 42 U.S.C. 8§ 1983 action. See Martinez v.

Texas Court of Crimnal Appeals, 292 F.3d 417, 423 (5th Cr.)

(internal quotations and citation omtted), cert. denied, 122 S.

Ct. 1992 (2002), petition for cert. filed, (U S. WMy 22, 2002)

(No. 01-20309).
Li vi ngston has not established that an appeal woul d not
i nvol ve nonfrivol ous issues. W therefore deny his notion for
| FP status and dism ss the appeal as frivolous in the interest of

judicial efficiency. See 5THCQR R 42.2; Howard v. King, 707

F.2d 215, 220 (1983). Livingston is inforned that the dism ssal
of this appeal as frivolous counts as a strike for purposes of 28
US C 8 1915(g), in addition to the strike for the district

court’s dism ssal. See Adepegba v. Hammons, 103 F. 3d 383, 388

(5th Gr. 1996); Patton v. Jefferson Corr. Cr., 136 F.3d 458,

463-64 (5th Gr. 1998). W caution Livingston that once he
accunul ates three strikes, he may not proceed IFP in any civil
action or appeal filed while he is incarcerated or detained in
any facility unless he is under inmm nent danger of serious
physical injury. See 28 U S.C. § 1915(9g).

| FP MOTI ON DENI ED; APPEAL DI SM SSED; THREE- STRI KES WARNI NG

| SSUED



