IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-60065
Summary Cal endar

KELVI N CROVELL,

Pl ai ntiff-Appellant,
vVer sus
Bl LLY SOLLIE, Sheriff, Lauderdale County Jail;
G LBERT PINTO, DR ; MARIA SERAPIG Director; M CHAEL SUWNER,
Captain; REA NA REED, Correctional O ficer at SMCl; JAMES
ANDERSQN, Comm ssi oner, NMDOC,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
USDC No. 2:00-CV-18-PG

* February 3, 2003
Before DAVIS, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *
Kelvin Crowel | appeals the grant of summary judgnent for
Sheriff Billy Sollie on his 42 U S.C. § 1983 suit and the jury
verdict dismssing his clains against Dr. Gl bert Pinto, Dr.

Maria Serapi o, and Regina Reed. He also appeals the grant of

judgnent as a matter of law to Captain M chael Summer and

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Commi ssi oner Janmes Anderson and the denial of his newtrial
not i on.

Crowell’s newtrial notion was filed well outside the ten-
day period to file such a notion under FED. R CvVv. P. 59(e).
The ten-day period for filing a Rule 59 notion is jurisdictional

and cannot be extended by the district court. Gibble v. Harris,

625 F.2d 1173, 1174 (5th Cr. 1980); see also Fairley v. Jones,

824 F.2d 440, 442 (5th Gir. 1987); Fen. R QvV. P. 6(b).
Therefore, despite Crowell’s request for an extension of tine to
file his nmotion, his Rule 59 notion was untinely, nmaking his
notice of appeal insufficient to confer jurisdiction over an

appeal of the underlying judgnent. See Gibble v. Harris, 625

F.2d 1173, 1174 (5th Cr. 1980); see also Fairley v. Jones, 824
F.2d 440, 442 (5th Gir. 1987); FED. R QV. P. 6(b); FED. R APP. P.
4(a) (4) (A (v).

Crowell’s newtrial notion may be construed as a notion
under FED. R Qv. P. 60(b), but the denial of a Rule 60(b) notion
does not bring up the underlying judgnent for review See In re

Ta Chi Navigation (Panama) Corp., S. A, 728 F.2d 699, 703 (5th

Cir. 1984). Therefore, the only argunent that Crowel | raises
here over which this court has jurisdiction is the grant of
summary judgnent to Sollie. W reviewthe denial of a Rule 60(b)

nmotion for abuse of discretion. See Travelers Ins. Co. V.

Liljeberg Enter., Inc., 38 F.3d 1404, 1408 (5th Cr. 1994).
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Crowel | argues that sunmmary judgnment should not have been
granted for Sollie because there were fact issues in dispute.
The record denonstrates that Sollie nmet his burden of show ng an
absence of evidence to support Crowell’s case. Sollie’s
docunent ati on showed that Crowell was sent to an optonetrist a
week after requesting an eye appoi ntnent and that the Lauderdal e
County Detention Facility was not aware that Crowel |l needed
further evaluation until after Crowell had been transferred.

Crowel |l did not go beyond the pl eadings and desi ghate
specific facts show ng that there was a genuine issue of materi al
fact for trial with regard to deliberate indifference to his

serious nedi cal needs. See Celotex Corp. v. Catrett, 477 U.S.

317, 322-27 (1986). Moreover, Crowel|l’s conclusional assertion
that Sollie was responsible for alleged constitutional violations

does not provide a basis for a civil rights action. See diver

v. Collins, 904 F.2d 278, 281 (5th Cr. 1990). Consequently, the
magi strate judge did not abuse his discretion in not granting
Crowell”s notion for a newtrial, and the denial of that notion

i s AFFI RMVED.

AFF| RMED.



