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PER CURI AM

Robert Payne appeals his jury conviction for the follow ng
of fenses: 1) possession with intent to distribute in excess of 50
grans of a m xture and substance containi ng cocai ne base; 2)

possession of a firearmin furtherance of drug trafficking; 3)

possession of a firearm after having been convicted of a felony;

'Pursuant to 5th Cir. R 47.5, this Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th CGr. R
47.5. 4.
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and 4) possession of an illegal firearm The charges agai nst
Payne arose froma police stop of his vehicle on Cctober 11
2001, and the subsequent searches of his car and the trailer of
his girlfriend, Rolanda Jeffries.

Constitutionality of the Trailer Search

In his first issue, Payne argues the district court abused
its discretion by denying his notions to suppress evidence sei zed
fromJeffries’ trailer. Payne nmaintains his privacy rights were
violated by the search of the trailer, and therefore any evi dence
seized in the search should have been suppressed. He argues that
as an overni ght guest he had a privacy right in the trailer. The
district court determ ned Payne did have a privacy right, but
deni ed Payne’s notion because it found Payne voluntarily
consented to the search. To the extent Payne conpl ai ns about the
search on those grounds, this Court will examne the district
court’s finding that Payne voluntarily consented to the search
rather than revisit the privacy right issue.

This Court accepts a district court’s ruling on a notion to
suppress based on live testinony, unless the district court’s
findings of fact are clearly erroneous or influenced by an
incorrect viewof the law. See United States v. Randall, 887
F.2d 1262, 1265 (5th Cr. 1989). The denial of a notion to
suppress is reviewed in the light nost favorable to the party

prevailing below. See United States v. Foy, 28 F.3d 464, 474



(5th Gr. 1994). |If the record bel ow supports nore than one
perm ssible interpretation of the facts, the reviewing court wll
accept the district court’s choice between them absent clear
error. See United States v. Posada-Ri os, 158 F.3d 832, 868 (5th
Cir. 1998).

Because the district court indicated that Jeffries’ Fourth
Amendnent rights were likely violated by the search of the
trailer, Payne argues that his Fourth Amendnent rights were
i kewi se violated by the trailer search

This Court has held that “[w here consent is preceded by a
Fourth Amendnent violation the governnent has a heavi er burden of
proving consent.” United States v. Kelley, 981 F.2d 1464, 1470
(5th Gr. 1993). The governnent must show consent was both
vol untary and i ndependent of any violation “to such a degree as
to cause a break in the chain of events sufficient to refute the
i nference that the evidence was a product of the constitutional
violation.” United States v. Vega, 221 F.3d 789, 801 (5th Cr
2000). To determ ne whether there has been a sufficient break in
the chain of events, this Court exam nes the follow ng factors:
1) the tenporal proximty of the illegal conduct and the consent;
2) the presence of intervening circunstances; and 3) the purpose
and flagrancy of the initial m sconduct. See id.

The voluntariness of consent is determ ned by considering

the totality of all the circunstances at the tinme of consent.



Kelley, 981 F.2d at 1470. The governnment nust prove

vol unt ari ness by a preponderance of the evidence. United States
v. Jones, 234 F.3d 234, 242 (5th Gr. 2000). This Court set
forth the following factors to aid in that consideration: 1) the
vol unt ari ness of the defendant’s custodial status; 2) the
presence of coercive police procedures; 3) the extent and | evel
of the defendant’s cooperation with the officers; 4) the

def endant’ s awareness of his right to refuse consent; 5) the

def endant’ s education and intelligence; and 6) the defendant’s
belief that no incrimnating evidence will be found. 1d. No
single factor is dispositive. Id.

Al t hough Payne argues that the violation of Jeffries’ Fourth
Amendnent rights tainted the search as to him Payne’ s consent
was i ndependent of the purported violation. Special Agents Jim
Hol |l and and Phillip Robertson of the Drug Enforcenent Agency
testified that Payne was not present when they arrived at the
trailer. The agents testified that they announced thensel ves
when they arrived, spoke to Payne’s girlfriend through the cl osed
trailer door, and then heard a toilet flushing. The agents
testified that they then broke into the trail er because they
t hought Jeffries m ght be flushing contraband down the toilet.
Payne arrived at the trailer approxinmately one hour after the
officers entered. The agents testified that Payne told them he

wanted to cooperate with them led themto the trailer,
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encouraged Jeffries to consent to the search, and told the agents
where the guns and a scale were hidden. Not only was there a
significant tine | apse between the purported violation of
Jeffries’ Fourth Amendnent rights and Payne’s arrival, but
Payne’s arrival served as an intervening circunstance in the
chain of events that led to the discovery of the evidence Payne
sought to suppress. Any inpropriety in the officers’ initial
actions was too attenuated from Payne’'s consent to taint any
subsequent search of the trailer. As a result, the district
court correctly found that Payne’s consent was independent of any
earlier violation of Jeffries’ Fourth Anmendnent rights.

Li kewi se, the district court correctly found that Payne
voluntarily consented to the search of the trailer. Although
Payne’ s account of the events surrounding the search differed
fromthat of the officers, the district court did not err by
relying on the officers’ account of the events. See Posada-Ri os,
158 F. 3d at 868. Payne’s high school education indicates he was
able to understand his right to refuse consent. Hi s instructions
about the gun and scal e show that he knew where the contraband
could be found. Considering the evidence in the |ight nobst
favorable to the governnent as the prevailing party on the notion
to suppress, this Court finds the district court did not err.

Constitutionality of the Vehicle Search

In his second issue, Payne argues the district court erred



in denying his notion to suppress evidence obtained fromthe
search of the car he was driving. Payne maintains his Fourth
Amendnent rights were violated because there was no probabl e
cause to stop himor to search the car. Again, this Court
accepts a district court’s rulings on a notion to suppress
evi dence based on live testinony, absent clear error. See
Randal |, 887 F.2d at 1265.

Police officers may search a vehicle without a warrant if
t hey have probabl e cause to believe the vehicle contains
contraband or evidence of a crinme. United States v. Buchner, 7
F.3d 1149, 1154 (5th Cr. 1993). Probable cause exists when the

facts and circunstances known by the arresting officers “are
sufficient in thenselves to warrant a man of reasonabl e caution
in the belief that the person to be arrested has commtted or is
commtting an offense.” United States v. Mendez, 27 F.3d 126,
129 (5th Cr. 1994). A probable cause determ nation is based on
the totality of the circunstances, viewed in light of the
observations, know edge, and training of the officers involved in
t he search. Buchner, 7 F.3d at 1154.

In the instant case the governnent presented anpl e evidence
t hat Agent Hol | and had probabl e cause to stop and search the car
Payne was driving. Agent Holland testified that when he stopped

the car he knew Payne was the subject of an active warrant in an

[llinois crimnal case. Hol |l and testified that a confidenti al



source told him Payne had sold cocaine to the confidential source
in the past. Holland had also |listened to a tape-recorded
conversation in which Payne agreed to sell cocaine to the
confidential source. Holland testified he saw Payne accel erate
rapidly when foll owed by an unmarked car. Holland also testified
he wat ched Payne attenpt to quickly reverse while reachi ng under
his seat when confronted by marked police cars. Oficer McMIlin
confirnmed Hol |l and’ s observations of Payne’s actions while driving
t he car.

Finding no violation in the stop and search of Payne’ s car,
this Court upholds the district court’s denial of Payne' s notion.
Constitutionality of the Arrest Warrant
Al t hough Payne franmed his third issue? in terns of the
constitutionality of the arrest warrant, he focuses his argunent

on his contention that the district court erred in failing to
hold an evidentiary hearing on his second notion to suppress

evi dence seized fromthe car and the trailer. Specifically,
Payne contends he was entitled to a second evidentiary hearing
because the facts were not fully developed in the first hearing.

This failure was due, he clains, to poor performance by his first

2 Payne argues the warrant for his arrest and the searches
was obtained after they had taken place. The warrant was
actually only for Payne’s arrest, and nade no nention of a
search. The district court found no violation in warrant
procedures because it found neither search was predicated on a
search warrant: the search of the car was based on probabl e cause
and the search of the trailer was based on Payne’'s consent.
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| awyer.
Under Rule 12(d) of the Federal Rules of Crim nal Procedure,

the district court had discretion to defer ruling on a notion to
suppress until trial. See United States v. Kirk, 528 F.2d 1057,
1064 (5th Gr. 1976). This Court reviews a decision not to hold
an evidentiary hearing for abuse of discretion. See id.

In the instant case, the district court held a ful
evidentiary hearing on Payne’'s first notion to suppress evidence.
The district court denied the notion as to the search of the car,
but held the notion in abeyance as to the search of the trailer.
No new evi dence was di scovered between that hearing and Payne’s
second notion. The only change was the replacenent of Payne’s
first attorney. Because Payne’ s second notion reiterated the
argunents nmade in his first notion, the district court decided
not to hold a second pre-trial evidentiary hearing. The district
court did, however, hold a second suppression hearing on the
trailer search during trial, but outside of the jury' s presence.
This hearing covered much the sane ground as the pre-trial
hearing. The district court decided not to suppress evidence
fromthe trailer search. Because the actions of the district
court reveal a careful consideration of Payne’s notions, this
Court finds no abuse of discretion in the district court’s
decision not to hold two evidentiary hearings on the sane issue

with the same evi dence.



Sufficiency of the Evidence

In his fourth issue, Payne argues there was insufficient
evidence to convict himof being a felon in possession of a
firearmthat had traveled in interstate commerce, in violation of
18 U.S.C. 8 922(g)(1). Specifically, Payne conplains that the
charge | acked what he argues were the necessary requirenents of
intent and “foreign comerce.”

A defendant is guilty under 18 U S. C. 922(g)(1) if heis a
convicted felon in possession of a firearm and that firearm
previously traveled in, or affected interstate commerce. United
States v. Cavazos, 288 F.3d 706, 712 (5th Gr. 2002). A
violation may be proven even if the defendant possessed the
firearmentirely intrastate. United States v. Gresham 118 F. 3d
258, 265 (5th Cr. 1997). This Court has repeatedly confirned
the constitutionality of 18 U S.C. 922(g)(1). See id. at 264.
Proof of an interstate nexus can be based upon expert testinony
by a |l aw enforcenent officer that the firearmwas manufactured in
a different state. United States v. Privett, 68 F.3d 101, 104
(5th Gr. 1995). The statute requires neither intent on the part
of the defendant nor a showi ng of “foreign commerce.” See
G esham 118 F.3d at 265.

In Payne’s trial, abundant evidence was presented that Payne
violated the statute. Court records showed that Payne was a

convicted felon. Agent Holland and Oficer McMIlin testified
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that the vehicle Payne was driving contained a firearm Agent
Hol |l and al so testified that the trail er where Payne soneti nes
spent the night contained three firearns that Payne said bel onged
to him Richard Vasquez, an agent with the with the Bureau of
Al cohol, Tobacco and Firearns and an expert on gun
manuf acturing®, testified that each of the weapons listed in the
i ndi ct mrent agai nst Payne was manuf actured outside of M ssissippi.
This Court finds the jury was presented with sufficient evidence
to find that Payne violated 18 U. S.C. 8 922(g)(1) and therefore
uphol ds Payne’s conviction on that count.
Payne’ s Conpl ai nts about the Prosecutor’s Remarks

In his fifth issue, Payne argues that certain statenents
made by the prosecutor during the suppression hearing and at
trial were inproper and prejudicial. Because Payne did not
object to these remarks at the tinme they were nade, this Court
W Il consider first whether they were inproper, and second,
whet her they amobunted to plain error. See United States v.
Washi ngton, 44 F.3d 1271, 1278 (5th Gr. 1995); Febp. R CRM P.
52(b).

In his closing argunent, a prosecutor is allowed to argue
the conclusions he thinks the jury should draw fromthe evi dence,

but he may not express his personal opinion on guilt or innocence

®The district court accepted Vasquez as an expert on gun
manuf acturing wi thout objection from Payne.
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or the credibility of any of the witnesses. United States v.

Bi nker, 795 F.2d 1218, 1224 (5th Cr. 1986). Even if a
prosecut or oversteps these boundaries, the conviction will stand
unl ess the prosecutor’s statenents “prejudicially affected
substantial rights of the defendant.” 1d. To assess the degree
of prejudice this Court considers: 1) the magni tude of the
prejudicial effect; 2) the efficacy of the caution; and 3) the
strength of the evidence against the defendant. |Id.

During the suppression hearing, which was hel d outside the
jury’s presence, the prosecutor argued that the notion to
suppress shoul d be deni ed because agents had testified that Payne
brought themto the trailer. Payne argues this statenent was
i nproper because the prosecutor did not state that Payne was
under arrest at the tinme or that Jeffries was under duress. In
maki ng the statenent the prosecutor referred only to the
testinony of the agents; he neither advocated a personal opinion
nor referred to anything outside the record. Therefore, this
Court finds nothing inproper in this statenment. See United
States v. Chase, 838 F.2d at 750.

Payne al so argues that the foll ow ng statenent nade by the
prosecutor to the jury at trial was inproper: “this is what’s
poi soning the children of America and these are the tools of the
drug trade.” The prosecutor was apparently referring to the cel

phone, scale, and guns confiscated from Payne. This remark may
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have been i nproper because there was no testinony that these
objects were tools of the drug trade, but any inpropriety fel
short of plain error. First, this statenent was not highly
prejudicial. Second, the governnent had presented a strong case
agai nst Payne that included testinony froma confidential source,
several police officers and D.E. A agents, as well as confiscated
guns and cocaine. Third, the district court instructed the jury
at the beginning and end of trial that statenents by the
attorneys were not evidence. Therefore this Court finds this
statenent by the prosecutor did not constitute plain error. See
Washi ngton, 44 F.3d at 1278.

Payne additionally argues that the prosecutor nmade an
i nproper remark during his closing when he said that Payne was
driving ninety mles per hour on a gravel road. In |ight of
W tness testinony that Payne was driving at that speed, the
prosecutor was entitled to include the statenent in his closing.
This Court finds this statenent neither referred to anything
outside the record nor advanced the prosecutor’s personal opinion
and therefore was not error. See Chase, 838 F.2d at 750.

Payne’s I neffective Assistance O aim

In his final issue, Payne argues that his Sixth Arendnent
right to counsel was violated by both of his trial attorneys. 1In
support of his argunent, Payne alleges his first attorney was

|ate to the suppression hearing and failed to properly
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i nvestigate the case and to rebut governnent w tnesses. Payne
al so contends his second attorney failed to properly object to
the district court’s statenents about the searches, and failed to
rebut governnent w tnesses.

Odinarily this Court wll not consider a claimof
i neffective assistance of counsel on direct appeal. United States
v. Higdon, 832 F.2d 312, 313-314 (5th Cr. 1987). An exception
is made if the record below allows for a fair evaluation of the
merits of the claim 1d.; Massaro v. United States, 123 S.Ct
1690, 1696 (2003)(reserving this exception for situations of
“apparent” or “obvious” shortcom ngs of counsel). The instant
case does not fit into this exception because the record does not
provide information on the attorneys’ trial strategies, the
noti vations behind their trial tactics, or the extent of their
investigations. As a result, this Court will not consider
Payne’s claimof ineffective assistance of counsel in this
appeal. This Court therefore AFFIRVS the district court’s
j udgnent .

AFFI RVED
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