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PER CURI AM *
Luis Enrique Gonez-Lira appeals his conviction for illegal

reentry follow ng deportation. He argues that the district court
erred in denying his notion to dismss the indictnent, in which
he collaterally challenged his renoval proceedings. He
additionally contends that his indictnent was fatally defective.
An alien seeking to collaterally challenge an order of
removal in an 8 U S.C. 8§ 1326 prosecution nust establish (1) that

the renoval proceeding was “‘fundanentally unfair’”; (2) that the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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proceedi ng “effectively elimnated” his right to challenge the
proceedi ng by neans of judicial review, and (3) that “procedural

deficiencies” actually prejudiced him United States v. Mendoza-

Mata, 322 F.3d 829, 832 (5th Cr. 2003) (citation omtted); see
also 8 U S.C 8§ 1326(d). |If the alien fails to establish one
prong of the test, the others need not be considered. Mendoza-
Mata, 322 F.3d at 832.

W reject Gonez’s contention that his ability to obtain
judicial review was effectively elimnated by his failure to be
rel eased on bond and by an involuntary wai ver of his appellate
rights. An alien’s detention during renoval proceedings is

constitutionally permssible. See Denpbre v. Kim 123 S. O

1708, 1721-22 (2003). Moreover, the district court’s finding
that Gonmez knowi ngly waived his appellate rights was not clearly

erroneous. See United States v. Encarnaci on-Glvez, 964 F.2d

402, 409 (5th Gir. 1992).

Gonez’ s contention that his order of renoval was excl usively
based on the immgration judge's erroneous determ nation that he
was an aggravated felon is unsupported by the record, which
i ndi cates that both the notice to appear and the order of renoval
additionally cited to the fact that he had been convicted of a
crime of child abuse as grounds for his renoval. Gonez has not
chal | enged that additional finding, and, therefore, he can show

no prej udice.
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The inmm gration judge s determ nation that Gonez was
statutorily ineligible for cancellation of renoval and,
therefore, 8 212(c) discretionary relief did not rise to the
| evel of a due process violation such that his renoval proceeding

was rendered fundanentally unfair. See United States v. lLopez,

313 F.3d 225, 228 (5th Gr. 2002), cert. denied, 123 S. C. 922

(2003). Finally, Gonmez’'s contention that the indictnent was
fatally defective is inadequately briefed and is therefore

wai ved. See United States v. Geen, 964 F.2d 365, 371 (5th Cr.

1992) .
AFFI RVED.



