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PER CURI AM *

Eduardo Feli x Espi noza appeal s his conviction and sentence
for attenpting to reenter the United States subsequent to renoval
and wi thout the consent of the Attorney General in violation of
8 US C § 1326.

Espi noza contends that his indictnent did not allege a prior
aggravated fel ony conviction and that he was subject to a nmaxi mum
sentence of two years under 8 U . S.C. 8§ 1326(a). He asserts that

his forty-one-nonth sentence is a violation of due process and

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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that the characterization of 8 U S.C. 8§ 1326(b)(2) as a sentence
enhancenent provision i s unconstitutional.
Espi noza acknow edges that his argunent is foreclosed by the

Suprene Court’s decision in A nendarez-Torres v. United States,

523 U. S. 224 (1998), but he seeks to preserve the issue for

Suprene Court reviewin light of the decision in Apprendi Vv. New

Jersey, 530 U S. 466, 490 (2000). Apprendi did not overrule

Al nendarez-Torres. Apprendi, 530 U S. at 489-90, 496; United

States v. Dabeit, 231 F.3d 979, 984 (5th G r. 2000).

Accordi ngly, Espinoza s conviction is AFFI RVED

Espi noza appeals his sentence on the ground that the
district court inproperly classified his Col orado fel ony
conviction for stal king by causing enotional distress as a crine
of violence and inproperly increased his base of fense | evel by
si xteen levels pursuant to U S.S.G § 2L1.2(b)(1)(A). Because
Espi noza raises this issue for the first tinme on appeal, our

reviewis for plain error. United States v. Calverley, 37 F.3d

160, 162 (5th G r. 1994) (en banc). W find plain error only if
“(1) there was an error; (2) the error was clear and obvi ous, and
(3) the error affected [Espinoza s] substantial rights.” United

States v. Gracia-Cantu, 302 F.3d 308, 310 (5th Gr. 2002). |If

these el enents are established, we nay exercise our discretion to
correct the error “only if it ‘seriously affect[s] the fairness,

integrity, or public reputation of judicial proceedings.’” 1d.
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Under the applicable Sentencing CGuidelines, a sixteen-|evel
increase is applied to the base offense level if the defendant’s
prior deportation followed a conviction for a “crinme of

violence.” United States Sentencing Comm ssion, Quidelines

Manual , 8§ 2L1.2(b)(1)(A) (Nov. 2001). The commentary to 8§ 2L1.2
lists certain offenses that are crines of violence. U S S G
§ 2L1.2, comment. (n.1(B)(ii)(ll1)). Espinoza s stalking offense
is not one of the enunerated of fenses.

The comentary al so defines a crinme of violence as an
“of fense under federal, state, or local |law that has as an
el enrent the use, attenpted use, or threatened use of physical
force against the person of another.” U S S. G 8§ 2L1.2, comment.
(n.1(B)(ii)(1)). We do not look to the facts underlying the
stal king offense to determ ne whether it is a crine of violence.

United States v. Rodriquez-Rodriguez, F.3d __ , 2003 W

549186, *1 (5th Cr. Feb. 27, 2003). W look “*only to the fact
of conviction and the statutory definition.”” |d.

Espi noza was convicted of violating Coo Rev. STaT. § 18-9-
111(4)(b)(lI11) (2003), which provides that a person conmts
stalking if directly, or indirectly through another person, such
person know ngly:

(I'l'l) Repeatedly follows, approaches,
contacts, places under surveillance, or nakes
any form of conmmunication with anot her

person, a nenber of that person’s imedi ate
famly, or sonmeone with whomthat person has
or has had a continuing relationship in a
manner that woul d cause a reasonabl e person
to suffer serious enotional distress and does
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cause that person, a nenber of that person’s

i medi ate famly, or sonmeone wi th whomt hat

person has or has had a conti nuing

relationship to suffer serious enotional

di stress.
Coo. Rev. Stat. § 18-9-111(4)(b)(lI1l) (2003). The statutory
| anguage shows and the Governnment concedes that Espinoza' s
of fense does not include an el enent that contenpl ates proof of
the use, attenpted use, or threatened use of physical force
agai nst anot her person. Espinoza' s stalking conviction is not a
crime of violence under U.S.S.G 8§ 2L1.2(b)(1)(A), and the

addition of sixteen levels to his base offense | evel was cl ear

and obvi ous error. Cf. Gacia-Cantu, 302 F.3d at 313.

If the district court had not characterized Espinoza’s
stal king offense as a crine of violence and added si xteen | evels
to his base offense | evel, Espinoza' s total offense |evel would
have been, at nost, thirteen, and his sentencing guideline range
woul d have been, at nost, fifteen to twenty-one nonths’
inmprisonnment. U S.S.G 8§ 2L1.2(b)(1); sentencing table. The
dramatic increase in the sentence that resulted fromthe error

af fected Espinoza' s substantial rights. Cf. Gacia-Cantu, 302

F.3d at 313. “Such a sentencing error also seriously affects the
fairness, integrity, or public reputation of the judicial
proceedings.” 1d. The addition of sixteen levels to Espinoza's
base offense | evel constituted plain error. Accordingly, we
VACATE Espi noza’ s sentence and REMAND for resentencing.

AFFI RVED | N PART; VACATED AND REMANDED | N PART.



