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The plaintiff, Janes Bel cher, appeals the grant of sunmary
judgnent in favor of the defendant, the Secretary of the United
States Air Force (“Air Force”), and final judgnent of dismssal,
in which the district court dismssed all nine of the Belcher’s
civil rights clains with prejudice. Belcher also appeals the
district court’s order denying his notions to conpel docunents.

On Septenber 21, 2000, Bel cher brought suit, pro se, raising

nine clains of unlawful discrimnation against the Air Force.

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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The facts underlying these clains arose in connection with
Bel cher’s civilian enploynment as a GS-6 nedical technician at
Arnmstrong Drug Testing Laboratory on Brooks Air Force Base in San
Antoni o, Texas, fromsonetinme in 1996 until his term nation on
Cctober 18, 1997. Specifically, in his conplaint, Belcher
contends that the following acts by the Air Force were the result
of race discrimnation and age discrimnation: (1) he was not
selected for a pronotion on April 12, 1996; (2) he received a
“decertification” on June 27, 1996;"" (3) he receive an annual
performance rating of “excellent” rather than “superior” on
August 15, 1996; (4) he received a second “decertification” on
Novenber 7, 1996; (5) he received a third “decertification” on
February 14, 1997; (6) he received an annual performance rating
of “unacceptable” on April 2, 1997; (7) the Air Force issued a
“performance i nprovenent period’” (“PIP’) on April 2, 1997; (8)
the Air Force placed two negative nenoranda regarding his job
performance in his personnel file on July 28 and August 8, 1997;
and (9) he was involuntarily renoved from federal service
enpl oynent on Cctober 17, 1997.

Upon review of the district court’s thorough twenty-two page
opi nion, we agree with the district court that the lion’s share
of Belcher’s clains are not actionable “adverse enpl oynent

actions” under Title VII of the Gvil R ghts Act of 1964 and the

““Air Force regulations require technicians to be certified
in order to performextraction and instrunental analysis
procedures. A decertification may result, as in this case, from
t ube swaps - causi ng tubes containing | aboratory speci nens
awaiting testing to be out of order or causing the contents of
these tubes to be transferred into another sanple.
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Age Discrimnation in Enploynment Act. Specifically, all but two
of Belcher’s clains are inactionable because they are
“Iinterlocutory or nediate” decisions that mght lead to ultimate
deci sions rather than “ultimate enpl oynent decisions,” such as
hiring granting | eave, discharging, pronoting or conpensating.

Watts v. Kroger Co., 170 F.3d 505, 511-12 (5'" Cir. 1999).

As to Belcher’s remaining two clains - his failure to
pronmote claimand his wongful term nation claim- Belcher has
sinply failed to proffer any conpetent sumrary judgnent evi dence
denonstrating a genuine issue of material fact regardi ng whet her
the Air Force’s decisions were notivated by discrimnation. See

Deines v. Tex. Dept. O Protective and Requlatory Serv., 164 F. 3d

277, 281 (5" Gir. 1999). To the contrary, the undisputed record
reveal s that Bel cher was term nated only after being decertified
on three separate occassions within a one-year period and only
after being given four separate opportunities to gain re-
certification, none of which was successful.

We further find that the district court did not abuse its
di scretion in denying Belcher’s notions to conpel evidence. On
April 17, 2001, Belcher submtted a docunent production request
W th el even separate production itens to the Air Force, to which
the Air Force tinely responded on June 4, 2001. Consistent with
Bel cher’s request, the Air Force identified 450 pages of
responsi ve docunents which had al so been produced in response to
simlar discovery requests during adm ni strative proceedi ngs.
The Air Force also certified that two separate searches for

responsi ve docunents (totaling over thirty hours of search tine)
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had been made. Before the Air Force’'s deadline to respond to the
di scovery requests had expired, on May 21, 2001, Bel cher
submtted (but did not file) a notion to conpel docunments with
the district court. This notion was denied by the district court
on June 8, 2001. On June 27, 2001, Belcher filed a renewed
nmotion to conpel, contending that the Air Force had destroyed
evidence. This notion was al so denied by the district court. As
the Air Force has consistently supplied Belcher with
docunent ati on throughout the long course of this litigation -

whi ch has included review by two separate EEOCC adm ni strative
judges, the EECC s office of federal operations, the nerit
systens protection board and the district court, we are not
persuaded by Bel cher that the district court abused its
discretion in denying his notions to conpel here.

We AFFI RM



