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PER CURI AM ~

Jerry D. Harthcock, proceeding pro se, appeals the dism ssal
for failure to state a claimof his trade-secret m sappropriation

action. In his conplaint and anmended conpl ai nt, Harthcock all eged

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



that the law firns of Royston, Rayzor, Vickery, & WIlIlians
(Royston) and Kilpatrick Stockton (Kilpatrick), in prosecuting a
patent, conmtted “felony” theft of a trade secret.

As an initial matter, Harthcock’ s unopposed notion to submt
the case on the briefs is GRANTED. Al so, Harthcock does not
address the district court’s denial of injunctive and declaratory
relief or the dismssal of the Conm ssioner of Patents and
Trademar ks as respondent. Thus, Harthcock is deened to have

abandoned these issues on appeal. Yohey v. Collins, 985 F. 2d 222,

224-25 (5th Cr. 1993). Hart hcock’s argunent that the district
court erred in characterizing his theft-of-trade-secrets claimas
civil innatureis raised for the first tinme in his reply brief and

will not be considered. See Price v. Roark, 256 F.3d 364, 368 n.?2

(5th Gr. 2001).
The district court did not err in dismssing Harthcock’s

conplaint for failure to state a claim Barrientos v. Reliance

Standard Life Ins. Co., 911 F.2d 1115, 1116 (5th Cr. 1990); FeD.

R Gv. P. 12(b)(6). A reviewof Harthcock’s pl eadi ng shows that he
failed to establish that the trade secret was acquired through the

breach of a confidential relationship or was di scovered by i nproper

means or that there was a “use” of the trade secret so as to state

aclaimfor theft of trade secrets. Phillips v. Frey, 20 F. 3d 623,

617 (5th Gr. 1994).
Hart hcock argues that the district court erred in denying his

motion for leave to file a second anended conplaint. The clains
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t hat Harthcock sought to raise in the second anended conplaint did
not cure the deficiencies in Harthcock’s first anmended conpl ai nt,
nanely, that he failed to adequately plead a cause of action for
theft of trade secrets. Accordi ngly, Harthcock’s first anmended
conpl ai nt pl eaded his “best case,” and the district court did not
abuse its discretion in denying Harthcock’s notion for |eave to

file a second anended conplaint. Ashe v. Corley, 992 F. 2d 540, 542

(5th Gr. 1993); Jacquez v. Procunier, 801 F.2d 789, 793 (5th Cr

1986) .
The district court also did not err in granting the appell ees’
motions to dismss prior to the scheduling-order deadline for

filing dispositive notions. See Union City Barge Line, Inc. v.

Union Carbide Corp., 823 F.2d 129, 135 (5th G r. 1987)(district

court has broad discretion to control its own docket).
Nor did the district court abuse its discretion in denying

Hart hcock’s notion to disqualify Royston’s counsel. FEDICv. US.

Fire Insurance Co., 50 F.3d 1304, 1311 (5th G r. 1995). Harthcock

failed to showthat Thomas L. Crisman’s prior representation of him
was substantially related to the current litigation so as to

warrant the disqualification of counsel. 1nre Arerican Airlines,

Inc., 972 F.2d 605, 614 (5th Cr. 1992). The fact that Harthcock
intended to call Crisman as a witness in the instant litigation
al so did not warrant the disqualification of counsel. @ ven the
foregoing, the judgnent of the district court is AFFI RVED

MOTI ON GRANTED; AFFI RVED.






