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Carroll Wbiral appeals the district court’s decision

affirmng the determ nation by the Conm ssioner of Social Security
that she is not disabled wthin the neaning of the Social Security
Act . She avers that the admnistrative |law judge erred in (1)
finding that she was not disabled and that she retained the

residual functional capacity for nmedium work; (2) affording Dr.

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



Ram ro A. Pena’'s opinion that she could only work for four hours a
day little to no weight; (3) giving greater weight to the opinions
of state agency enployees; (4) failing to properly assess her
credibility; and (5) failing to call a nedical expert. Vybira
al so contends that the hypothetical posed to the vocational expert
was defective. Lastly, Whbiral, relying on Watson v. Barnhart, 288
F.3d 212 (5th Cr. 2002), avers that the case should be remanded
because the adm nistrative |law judge failed to make any finding
that she is able to nmaintain enpl oynent.

Havi ng reviewed the record and briefs on appeal, we concl ude
that the admnistrative |law judge determ ned that the objective
medi cal evidence indicated that Whbiral suffered from severe
i npai rments, but the evidence did not support a finding that she
had an i npai rment or conbination of inpairnents listed in 20 C. F. R
Pt. 404, Subpt. P, App. 1, Regulation No. 4. The admnistrative
| aw j udge applied the correct | egal standard i n determ ni ng whet her
Vybiral was disabled, and the adm nistrative |aw judge’ s deci sion
is supported by substantial evidence. See Newton v. Apfel, 209
F. 3d 448, 459 (5th G r. 2000).

VWbiral alleges that the admnistrative |aw judge gave too
little weight to Dr. Pena’s opinion. An admnistrative |aw judge
is free to reject the opinion of any physician when the evidence
supports a contrary conclusion and may give little or no weight to

a treating physician’s opinion if good cause is shown. G eenspan



v. Shalala, 38 F.3d 232, 237 (5th Cr. 1994). An admnistrative
law judge may “disreg[ard] statenments that are brief and
conclusory, not supported by nedically acceptable clinical
| aborat ory di agnostic techni ques, or otherw se unsupported by the
evidence.” Newton at 456.

In Newton, this court held that before declining to give a
treating physician’s opinioncontrolling weight, the adm nistrative
| aw judge nust consider the criteria set forth in 20 CF. R 8§
404. 1527(d) (2). ld. at 456. Those factors are length of
treatnent, frequency of examnation, nature and extent of the
treatnent relationship, support of opinion afforded by nedical
evi dence, consistency of opinion with the record as a whole, and
specialization of the treating physician. | d. If the
admnistrative | aw judge determ nes that the treating physician’s
records are i nconcl usi ve or ot herw se i nadequat e, t he
adm nistrative |law judge should seek clarification or additiona
evidence fromthe treating physician in accordance with 20 C F. R
8§ 404.1512(e). Newton, 209 F.3d at 453, 357-58.

The admnistrative law judge specifically considered the
Newt on factors. The judge noted that Dr. Pena only saw Whbira
twice and there was no indication in the nmedical records as to the
type of exam nations he perfornmed. The judge al so observed that
Dr. Pena was a surgeon but that he did not recomend surgery. The

judge further concluded that Pena’'s opinion that Vbiral was only



capabl e of working four hours was inconsistent with the record as
a whole. The judge finally noted that he had sought clarification
from Pena but received no response.

Al t hough a letter from Pena to the adm nistrative | aw judge
dat ed Septenber 18, 2000, is part of the adm nistrative record and

predates the judge s decision, Vybiral does not allege on appeal

that the existence or the contents of this letter call into
gquestion the judge's decision. | ndeed, VWybiral does not even
mention this letter at all on appeal. Even if the letter is

consi dered, including Pena’s claimtherein that he saw Vbiral five
times in his office, it does not specify what exam nations were
performed and the dates on which they occurred. Mor eover, even
taking into account the contents of the letter, substantial
evi dence, including the conclusions of other doctors, x-rays, and
VWhbiral’s own statenents about the many physical activities she
performed, supports the judge s conclusion that the record as a
whol e is inconsistent with Pena’s conclusion that VWybiral could
only work for four hours a day. Under all the circunstances, any
error in the admnistrative |law judge's failure to nention the
Septenber 18 letter is not such as to warrant reversal.

VWbiral’s contention that the judge gave too nmuch weight to
the opinions of the state agency nedical consultants is wthout
merit. The judge considered the opinions of nunerous physicians

and there is no indication that undue wei ght was accorded to the



opinions of state agency nedical consultants, or that those
consultants were in any way unreliable.

VWbiral’s clains that the admnistrative |aw judge failed to
properly assess her credibility and call a nedical expert and that
the hypot hetical posed to the vocational expert was defective are
conclusional. Brinkmann v. Dallas County Deputy Sheriff Abner, 813
F.2d 744, 748 (5th CGr. 1987).

VWybiral did not raise the Watson i ssue bel ow, and counsel has
not established “exceptional circunstances” for the failure to
rai se this i ssue below Kinash v. Callahan, 129 F.3d 736, 738 n. 10
(5th CGr. 1997). Therefore, we decline to review this issue.
Chanbliss v. Mssanari, 269 F.3d 520, 523 (5th Gr. 2001). The
judgnent of the district court is

AFFI RVED.



