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PER CURI AM *
Ant hony M Lechuga, Texas prisoner # 890614, has filed a

nmotion for |leave to proceed in forma pauperis (“IFP’) in his

appeal of the district court’s dismssal of his petition for a
wit of mandanus for failure to state a claimand the di sm ssal
of his habeas clains wthout prejudice as unexhausted. Lechuga

argues that the district court erred in dism ssing his habeas

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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clainms for failure to exhaust his state court renedi es because
the State of Texas unjustifiably del ayed action on his state
habeas application and his state habeas application raised the
sane clains as his federal habeas petition.

At the tine the district court entered the order dism ssing
Lechuga’s 28 U . S.C. § 2254 petition for failure to exhaust, the
district court was unaware that Lechuga’ s state habeas
application had, in fact, already been denied. The district
court’s order was based on Lechuga’s own assertion that his state
application had not yet been ruled upon. Thus, the court had the
discretion to either dismss the petition w thout prejudice or

hold the matter in abeyance pending the resolution of Lechuga’s

state habeas application. See Brewer v. Johnson, 139 F.3d 491,
493 (5th Gr. 1998). In light of the facts before the district
court at the tinme the order of dism ssal was entered, Lechuga has
not shown that the district court erred in dismssing his 28

US C 8 2254 petition without prejudice. See Geat Plains

Equip., Inc. v. Koch Gathering Sys., Inc., 45 F. 3d 962, 965 (5th

Gr. 1995).

To the extent that Lechuga’s brief could be construed as
arguing that the district court erred in denying his Rule 59(e)
nmotion, his claimis |ikewise without nerit. The district

court’s decision not to conduct a de novo review of Lechuga's

28 U.S.C. 8§ 2254 petition was not unreasonable in light of the

fact that the court had dism ssed his petition w thout prejudice
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toits refiling. St. Paul Mercury Ins. Co. v. Fair Gounds

Corp., 123 F.3d 336, 339 (5th Gir. 1997).

Because Lechuga has not shown that the district court erred
in certifying that an appeal would not be taken in good faith,
his notion to proceed IFP is DENIED, and his appeal is D SM SSED

as frivolous. See Baugh v. Taylor, 117 F.3d 197, 202 n.24 (5th

Cr. 1997); 5THAQR R 42.2.



