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Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 00- Cv-327

Bef ore DAVI S, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Ri chard C. Howard, Texas prisoner #662409, noves for |eave
to proceed in forma pauperis (IFP) followng the district court’s
certification that his appeal fromthe dismssal of his civil-
rights conplaint for failure to exhaust adm nistrative renedies,
pursuant to 42 U.S.C. § 1997e(a), was taken in bad faith. By

moving for |eave to proceed | FP, Howard chal |l enges the bad-faith

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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certification. Baugh v. Taylor, 117 F.3d 197, 202 (5th GCr.
1997). Howard noves for injunctive relief pursuant to FED. R
App. P. 8; his Rule 8 notion is DEN ED.

Howar d argues that he was not required to exhaust
adm ni strative renedi es because he sought only danages in his
conpl ai nt and danages are not obtainable in prison grievance
procedures. He alleges that he never received the order granting
t he defendants |eave to file an out-of-tinme notion to dism ss his
conpl aint and argues that the district court erred by dism ssing
the conplaint without allow ng himan opportunity to respond to
the notion to dismss.

Howard was required to exhaust adm nistrative renedi es even
t hough he sought only damages. See Booth v. Churner, 532 U. S
731, 740-41 (2001). Any possible error by the district court
regardi ng whet her Howard was notified of the district court’s
order is harmess -- Howard does not indicate in his appellate
brief that he would have presented any argunents in any response
to the order than he already had presented to the district court
when he responded to the defendants’ notion for |leave to file an
out-of-time notion to dismss. See Norman v. MCotter, 765 F.2d
504, 508 (5th Cir. 1985).

Howard’ s appeal is wi thout arguable nerit and is frivol ous.
Howard v. King, 707 F.2d 215, 220 (5'" Cir. 1983). W previously

affirmed the dism ssal of one of Howard' s civil-rights conplaints
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as frivolous. Howard v. Martin, No. 96-20143 (5th Gr. My 14,
1996) (unpublished). The dism ssal of Howard’' s previous
conpl aint counts as one “strike” for purposes of 28 U S. C
8§ 1915(g) and the dism ssal of the current appeal counts as a
second “strike.” Howard is warned that once he accunul ates three
“strikes” he may not bring a civil action or appeal a judgnent
inacivil action unless he “is under inmm nent danger of serious
physical injury.” 8§ 1915(q).

| FP DENI ED. APPEAL DI SM SSED AS FRI VOLOUS. 5TH QR
R 42.2. Fep. R App. P. 8 MOTI ON DENI ED. SANCTI ON WARNI NG

| SSUED



