United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T June 19, 2003

Charles R. Fulbruge llI
Clerk

No. 02-50605
Summary Cal endar

JULIUS DREW JR.,
Pl ai ntiff-Appellant,
ver sus
HASSEL R TERRY; ALTON DALE CASKEY;
DANI EL W SCHMEDTHORST; W LLI AM SHAI A;
JAMES R ELDRI DGE,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 00- CV-260

Before DAVIS, JONES and STEWART, Circuit Judges.
PER CURI AM *

Julius Drew, Jr., Texas prisoner #414669, appeals the
dismssal of his pro se, in forma pauperis (IFP) civil rights
conplaint. In addition to arguing the nerits of his civil rights
clains, Drew argues the district court erred in failing to appoint
him counsel; the district court erred in concluding that his

anended conplaint replaced his original conplaint; the district

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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court erred in inposing nonetary sanctions; the district court
erred in denying his non-dispositive notions without requiring a
response from the defendants and wthout a hearing; and the
appel lees’ letter brief should be stricken.

The appellees have filed a notion to dism ss the appeal for
want of jurisdiction. W treat Drew s “Mtion for Tinme to Conply
wth Court Order to Pay Sanction and O her Requirenents Necessary
to Respond to the Ganting of Defendants’ Summary Judgnent and
Dismssal of Plaintiff’'s Cause,” which clearly evinced Drew s

intent to appeal, as a tinely notice of appeal. See Stevens v.

Heard, 674 F.2d 322 (5th Cr. 1982). Appel l ees’ notion is
t her ef ore DENI ED

The district court did not abuse its discretion in denying
Drew s notion for appointnment of counsel as his case did not

present exceptional circunstances. See U ner v. Chancellor, 691

F.2d 209, 212 (5th Cr. 1982). For the sane reason, his notion to
this court to appoint counsel is DENIED. Drew s notion to strike
appellees’ letter brief is also DEN ED

The district court inplicitly granted Drew s notion to anend
hi s conpl ai nt and, because the anended conplaint did not refer to
and i ncorporate the original conplaint, it considered the original

conpl ai nt abandoned. This finding was not erroneous. See King V.

Dol an, 31 F.3d 344, 346 (5th Gr. 1994). W further conclude that
Drew had anple notice of the inposition of nobnetary sanctions

against him for filing frivolous notions and that he had anple



No. 02-50605
-3-

opportunity to explain why his filings were not frivol ous. Any
error by the district court in its inposition of sanctions was
harm ess. See Fep. Qv. P. 61. The district court did not err in
denyi ng Drew s non-di spositive notions without requiring aresponse
from defendants or hol di ng heari ngs.

Wth respect to the nerits of his civil rights clains, we do
not consider Drew s clains regarding WIIliam Shaia and Sergeant
Kilgore. His clains against Shaia were abandoned in his anmended
conplaint, and the district court did not allow Drewto add Kil gore
as a defendant to the suit. Drew s conclusory claimthat he was
denied nedical treatnent fails to establish a violation by the
defendants of a constitutional right and, thus, wll not be
consi der ed.

Drew argues that defendants Hassel R Terry, Alton Dale
Caskey, Janes Eldridge and Daniel Schnedthorst, all officials or
enpl oyees of the Texas Departnent of Crimnal Justice-Institutional
Division, acted with deliberate indifference by failing to protect
him from physical injuries he sustained as a result of an
altercation with another innmate. Prison officials have a duty
under the Ei ghth Arendnent to protect inmates fromviol ence at the

hands of other prisoners. Farner v. Brennan, 511 U. S. 825, 833

(1994); see also Horton v. Cockrell, 70 F.3d 397, 400-02 (5th Cr

1995) . To establish a failure-to-protect claim an inmate nust
show that he was “incarcerated wunder conditions posing a

substantial risk of serious harm and that the prison official’s
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state of mnd [was] one of deliberate indifference to the
prisoner’s health or safety.” Horton, 70 F.3d at 401. A prison
official acts with deliberate indifference “only if he knows that
i nmat es face a substantial risk of serious harmand di sregards that
risk by failing to take reasonabl e neasures to abate it.” Farner,
511 U. S. at 847.

Drew attenpts to incorporate by reference his notion in
oppositionto Schnedthorst’s summary judgnent notion. This is not

permtted. See Perillo v. Johnson, 79 F.3d 441, 443 n.1 (5th Gr.

1996). After applying a de novo standard of review, we concl ude
that the district court did not err in granting Schnmedthorst’s
nmotion for sunmary judgnent and i n di smssing Drew s cl ai ns agai nst
El dridge under 28 U. S.C. 8§ 1915(e)(2)(B) as frivolous and for
failure to state a claim as Drew failed to show that either of

t hese def endants acted with deliberate indifference. See Melton v.

Teachers Ins. & Annuity Ass’n of Am, 114 F. 3d 557, 559 (5th Gr.

1997); Black v. Warren, 134 F.3d 732, 734 (5th Cr. 1998); Farner,

511 U. S. at 847; Jackson v. Cain, 864 F.2d 1235, 1251-52 (5th Grr.

1989) .
Drew does not challenge on appeal the district court’s
conclusion that his clainms against Terry and Caskey in their

official capacities were barred by the El eventh Anendnent. | ssues

that are not argued on appeal are deened abandoned. Brinknmann v.

Dallas County Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Cr.

1987) .
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I n concl usion, the appellees’ notion to dism ss the appeal for
| ack of jurisdiction and Drew s notions for appoi ntnent of counsel
and to strike the appellees’ letter brief are DENIED. The district
court’s final judgnment, granting Schnedthorst’s summary judgnent
nmotion and dism ssing Drew s clains against Eldridge, Terry, and
Caskey as frivolous and for failure to state a claim under 28
U.S.C. § 1915(e)(2)(B), is AFFI RVED.

MOTI ONS DENI ED; AFFI RMED.



