IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-50494

ROBERT DALE COX,
Peti ti oner- Appel | ee,

ver sus
JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,

| NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ant .

Appeal fromthe United States District Court
For the Western District of Texas

March 6, 2003
Bef ore H GG NBOTHAM and DAVI S, Circuit Judges, and HUDSPETH, "
District Judge.
PER CURI AM **

A Texas jury found Robert Dale Cox guilty of felony theft of
property val ued over $750 and under $20,000 for stealing a 1940
John Deere H tractor from eighty-six year old Gertrude Klunkert.
In July 1994, Klunkert agreed to pay Cox $1900 to build a carport.

Cox offered to take the tractor as paynent for his |abor, but

Senior District Judge of the Western District of Texas,
sitting by designation.

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Kl unkert refused and stated that she would not sell it to himfor
any price due to its sentinental value to her. Wth the help of
his brother-in-law, Cox stole the tractor.

At trial, Klunkert testified that she believed the tractor was
worth $1500. The state also called an expert in antique tractors,
Gustav Schl ender. Schl ender explained that antique tractors have
two types of value, a “utility value” and a “col |l ector-type val ue.”
Schl ender testified that he had inspected the tractor and that in
his opinion its fair market value as a collectible was at | east
$750, and coul d probably be sold at a price between $800 and $1000.

Cox call ed Maurice Hil bert, a John Deere dealer, totestify to
the value of the tractor. Hilbert testified that the utility val ue
of the tractor was $200 to $300 at the nost. He admitted he did
not know its value as an antique or collectible, but stated that
“sonmebody who collects tractors for restoration mght offer nore
for it.” He also admtted that “I don’t know what the antique
market is. | don't follow the antique market ....” Cox did not
call any expert regarding the tractor’s collectible val ue.

The jury found Cox guilty of theft of property val ued between
$750 and $20, 000. Because Cox had five prior felony convictions,
he was sentenced to seventy-five years’ inprisonnent.

Cox noved for a newtrial on the basis of new evi dence and was
granted a hearing. He called three experts to testify to the
col | ectabl e value of the tractor, none of whom val ued the tractor
over $250. He al so unsuccessfully attenpted to enter into evidence
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the affidavits of three other collectible tractor experts, none of
whom val ued the tractor over $350. After the hearing, the trial
court denied Cox's notion.

Cox’s conviction was affirnmed on direct appeal. He then filed
two state applications for wits of habeas corpus; the first
application was denied without witten order, and the second was
di sm ssed for abuse of the wit. Cox filed his federal petition in
February 2000. In it he urged that his trial attorney’s failure to
obtain expert testinony regarding the collectible value of the
tractor constituted ineffective assistance of counsel, that he
received ineffective assistance because his attorney did not
request a jury instruction on his defense of “m stake of fact,” and
that his sentence anounted to cruel and unusual punishnent. The
magi strate judge to whomthe case was assi gned held an evidentiary
hearing, and afterwards recommended that the district court deny
his clainms for relief on the mstake of fact and Ei ghth Amendnent
i ssues, but grant relief on the ineffectiveness claim based on
failure to find a collectible value expert. In April 2002 the
district court accepted the nmagistrate judge's report and
recommendation and granted the wit, finding Cox’s ineffective
assi stance of counsel claimneritorious. The D rector appeals.

I
The Director first argues that the district court erred in

determning that Cox’s ineffective assistance claimbased on the



collectible value of the tractor was not procedurally defaulted.
The district court accepted the magi strate judge’s finding that Cox
brought this claimin his first state court petition and that it
was di sposed of on the nerits, thereby exhausting the claim and
allowing the district court to consider it notw thstandi ng that
Cox’s second state habeas application was dism ssed for abuse of
the wit.? The Director disputes this conclusion, arguing that the
ineffectiveness issue raised in the first state petition was

substantially different from that pursued in the second state

! See Tex. Cooe CRRm P. ANN. Art. 11.071 8 5 (Vernon 2002).
Thi s section provides:

(a) If a subsequent application for a wit of habeas
corpus is filed after filing an initial application, a
court may not consider the nerits of or grant relief
based on the subsequent application wunless the
application cont ai ns sufficient specific facts
establ i shing that:

(1) the current clainms and i ssues have not been and coul d
not have been presented previously in a tinely initial
application or in a previously considered application
filed under this article or Article 11.07 because the
factual or |egal basis for the clai mwas unavail abl e on
the date the applicant filed the previous application;

(2) by a preponderance of the evidence, but for a
violation of the United States Constitution no rational
juror could have found the applicant guilty beyond a
reasonabl e doubt; or

(3) by clear and convi nci ng evi dence, but for a violation
of the United States Constitution no rational juror would
have answered in the state’'s favor one or nore of the
special issues that were submtted to the jury in the
applicant’s trial under Article 37.071 or 37.0711



application and federal petition. W disagree.

In his first state petition, Cox presented a dual claim
consisting of his argunent that he was actually i nnocent of felony
theft, because the tractor was worth |l ess than $750, and that his
counsel had rendered ineffective assistance by failing to
investigate the tractor’s collectible value and proffer such
evidence at trial. |In discussing his ineffectiveness argunent, Cox
cited the basic |aw governing such clains, including Cronic? and
Strickland.® He explained that “[c]lains of ineffectiveness nust
overcone a strong presunption that counsel’s representation was
wthin the expansive range of reasonable performnce, and
denonstrate that the attorney’s performance fell below prevailing
pr of essional norns.” Cox further noted that “Strickland also
requi res a showi ng that, but for counsel’s errors or om ssions, the
result of the proceedi ng probably woul d have been different.”

In particular, he wurged that his counsel’s failure to
sufficiently investigate the collectible value of the tractor
prejudi ced him He explained that during the hearing on his notion
for newtrial, “three experts on antique tractors were presented,
and they testified without contradiction[] that Kl unkert’'s tractor
was worth nowhere near $750.” He asserted, “[h]ad trial counse

investigated[,] he would have found nore than enough tractor

2 United States v. Cronic, 466 U. S. 648 (1984).
3 Strickland v. Washington, 466 U. S. 668 (1984).
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experts who were willing to testify regarding the worthl essness of
Kl unkert’s tractor. Had he done so, it is nore likely than not
that the jury would have acquitted him”

Al t hough Cox’s ineffectiveness argunent was intertwined with
his actual innocence claimin his first state petition, it was
fairly presented in that application, and therefore is not
procedurally barred by the Texas Court of Crimnal Appeals’
di smissal of his second application for abuse of the wit.* The
claimpresented in his first state petition was nearly identical in

all relevant aspects to that asserted in his second state petition,

4 The Director argues that Cox argued ineffectiveness in an
attenpt to have the state courts consider his actual innocence
claim and that therefore he was not asking for relief due to
i neffective assi stance of counsel, but was rather asking for relief
on the basis that he was actually innocent. However, the first
state claim actually reveals the opposite — Cox's counsel was
operating under the m staken viewthat he needed to show his client
was actually innocent in order to present the ineffectiveness

claim In the petition, his attorney asserted, “[i]f the habeas
court is convinced that new facts exist raising doubt about the
defendant’s guilt, ... [this] ‘threshold show ng of i nnocence woul d

justify a review of the nmerits of the constitutional clains.””
Thus, Cox’s actual innocence argunment was presented nerely as “‘a
gateway through which a habeas petitioner nust pass to have his
ot herwi se barred constitutional claimconsidered on the nerits.’”

Unfortunately, Cox’s attorney was applying the federal |aw
applicable to successive habeas petitions in the context of Cox’s
first habeas petition. See Schlup v. Delo, 513 U S. 298, 314
(1995). His constitutional claim of ineffective assistance of
counsel was not a “barred claint in his initial habeas application,
but woul d only have becone barred if he failed to raise it in his
first petition. |Id. However, that Cox’s attorney m sapprehended
the |l aw was of no matter, because the actual innocence discussion
was nerely superfluous, and did not negate the presentation of his
i neffectiveness claim
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whi ch again cited Cronic and Strickl and and sunmari zed Stri ckl and’ s
two- pronged ineffectiveness test. Like his first state petition,
the latter application also argued that his trial attorney fell
bel ow an obj ective standard of reasonabl e performance in failingto
investigate and proffer at trial evidence on the collectible value
of the tractor. Both his first and second state application ended
its discussion of this claim with the charge, “[h]ad counsel
properly investigated, he woul d have obt ai ned t he sane overwhel m ng
testinony presented at” the hearing on the notion for new trial
“whi ch concl usively established that, even as a ‘collectible,’” the
tractor was not worth anywhere near $750.”° Cox therefore did not
procedurally default on his ineffectiveness claim which was
rejected on the nerits in his first state habeas petition.
|1
The Director also asserts that the nagistrate judge erred in

granting Cox an evidentiary hearing, because Cox failed to devel op

> The Director contends that Cox’'s ineffectiveness all egations
differed in his first and second state petitions, because in his
first petition he only argued that his counsel failed to
investigate the value of the tractor, while in his second state
petition he asserted that his trial attorney failed to investigate
the tractor’s collectible value and present such evidence at trial.
However, this argunment splits hairs. In both applications, the
gravanen of Cox’s ineffectiveness argunent is the sane: his trial
attorney failed to adequately investigate the collectible val ue of
the tractor; had he done so, he could have presented substanti al
evidence that the tractor’s antique value was under $750 and the
jury woul d not have convicted Cox.
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the factual basis for his claimin state court.® “[A] petitioner
cannot be said to have ‘failed to develop’ a factual basis for his
cl ai munl ess the undevel oped record is a result of his own deci sion
or omssion.”” Thus, “a failure to devel op the factual basis of a
claimis not established unless there is a |ack of diligence, or
sone greater fault, attributable to the prisoner or the prisoner’s
counsel .”® Although the state court rejected Cox's request for a
hearing, the D rector argues that Cox nust still be held
accountable for failure to develop the record because he did not
provide the state courts wth affidavits supporting his
al | egati ons. However, Cox sufficiently devel oped the record in
state court by presenting the transcript of the hearing on his
motion for new trial, which contained the testinony of three
antique tractor experts that the tractor was not worth $750.
Additionally, he submtted the affidavits of three other antique
tractor experts who opined that the tractor was not worth $750. He
relied on both the transcript of the notion hearing and these
affidavits to support his ineffectiveness allegations in his first
state habeas petition. W find that Cox’s reference to this
evidence in his first petition, coupled with his unsuccessful

request for an evidentiary hearing, satisfied his obligation to

6 See 28 U.S.C. § 2254(e)(2).
" McDonald v. Johnson, 139 F.3d 1056, 1059 (5th Cir. 1998).
8 (Mchael) WIllianms v. Taylor, 529 U S. 420, 432 (2000).
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devel op the factual bases for his ineffectiveness claim?
1]

The Director l|last argues that the district court erred in
determning that Cox’s trial counsel rendered ineffective
assi stance. Before reaching this issue, however, we nust take up
the question whether the district court applied the appropriate
| egal standard to any inplicit findings of fact and concl usi ons of
| aw made by the state courts.

AEDPA restricts the ability of federal courts to grant relief
to those cases in which the state court’s adjudication on the
merits “resulted in a decision that was contrary to, or involved an
unreasonabl e application of, clearly established federal |aw, as
determ ned by the Suprene Court of the United States,” or “resulted
in a decision that was based upon an unreasonabl e determ nati on of

the facts in light of the evidence presented in the state court

® The Director conplains that Cox proffered evidence at the
federal hearing different fromthat provided in the affidavits and
transcripts given to the state courts. During the hearing, Cox
called his trial attorney, Stork, and an attorney expert, Forsythe,
to testify on the ineffectiveness claim He had not presented
affidavits by these witnesses along with his first state petition.
However, the district court determ ned before all ow ng the hearing
that Cox did not fail to develop sufficiently his claimin state
court, and we concur wth that determination. Once the district
court reached that conclusion, it was allowed to grant a hearing
and expand the record of evidence at the evidentiary hearing. See,
e.g., Rule 7 of the Rules CGoverning 8§ 2254 Cases (“If the petition
is not dismssed sunmarily the judge nmay direct that the record be
expanded by the parties by the inclusion of additional materials
relevant to the determnation of the nerits of the petition.”).
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proceeding.”'® dainms of ineffective assistance of counsel are
m xed questions of law and fact,! and a federal court may grant
relief for such clainms only if the state court’s denial rested on
“an unreasonabl e application of[] clearly established Federal |aw,

as determ ned by the Suprene Court,” to the facts of the case.?!?

Furthernore, AEDPA “requires us to presune state court
findings of fact to be correct unless the petitioner rebuts that
presunption by clear and convincing evidence.”*® This presunption
of correctness applies not only to explicit factual findings, but
also “to those unarticulated findings which are necessary to the
state court’s conclusions of mixed |law and fact.”*

Al though the district court correctly applied the
“unreasonabl e application” standard to the state court’s denial of
Cox's ineffectiveness claim it refused to apply the presunpti on of
correctness to any factual findings supporting this conclusion,
because the state courts had made no explicit factual findings on
the issue. The magistrate judge's report and recommendation

explains, “[g]iven that no evidentiary hearing was held, and no

findings of fact were nmade by the trial court or the Court of

1028 U.S.C § 2254(d).
11 Moore v. Cockrell, 313 F.3d 880, 881 (5th Cir. 2002).
12 Nobl es v. Johnson, 127 F.3d 409, 416 (5th Cr. 1997).

13 Val dez v. Cockrell, 274 F.3d 941, 947 (5th Cir. 2001); 8§
2254(e)(1).

¥ 1d. at 948.
-10-



Crim nal Appeals, there are no factual findings to which this Court
must — indeed can — defer.” Thus, the only factual findings it
relied upon in its determnation were those it made after hol ding
an evidentiary hearing.

In so doing, the district court did not abide by the Suprene
Court’s instruction that, in habeas proceedings, “if no express
findings of fact have been nmade by the state court, the District
Court nust initially determne whether the state court has
inpliedly found material facts.”' This case presents particul ar
circunstances that conplicate a court’s determ nation of whether
the state courts nmade inplicit factual findings, because neither
the trial court nor the Texas Court of Crim nal Appeals nade any
explicit legal conclusions, and Cox's first state petition was
denied without witten order.

In Goodwi n v. Johnson, we reasoned that “[t]he case |aw of
this circuit denonstrates that sone indication of the |legal basis
for the state court’s denial of relief on a federal claimis
generally necessary to support a conclusion that the state court
has made an inplied fact-finding as to a factual issue underlying

the claim”® However, it also noted, “[i]n a few instances, we

15 Townsend v. Sain, 372 U S. 293, 314 (1963); see al so Weks
v. Snyder, 219 F.3d 245 (3d G r. 2000) (sane).

16 Goodwi n v. Johnson, 132 F.3d 162, 184 (5th G r. 1998)
Al t hough this case applied pre-AEDPA law, its reasoning in regard
to inplied factual findings was adopted in the AEDPA context in
Val dez v. Cockrell, 274 F.3d 941, 948 n. 11 (5th G r. 2001) (citing

-11-



have held that a state court’s bare legal ruling wthout
acconpanyi ng conclusions of law may form a basis for inplying
findings of fact that support the ruling.”t It limted these
circunstances to those “in which the state court’s ruling addressed
a discrete issue and the factual basis for the ruling was extrenely
clear based on the ruling’s limted nature.”® As exanples, the
Goodwi n court cited cases in which we have held that a state
court’s refusal to dismss a juror for cause after a defendant
argued that the juror was partial gave rise to an inplied factua
finding that the juror was not biased, ! that atrial court’s deni al
of the defendant’s notion to suppress evidence froman out-of-court
identification inplied that the court had credited the identifying
wWtness's testinony that the out-of-court identification was not
unduly suggestive,?® and that the state court’s denial of the
defendant’s notion for mstrial based on pretrial publicity

contained the inplicit fact-finding that the publicity had not

Goodwin in support of its statenent that “[t]he presunption of
correctness ... applies to those unarticul ated findings which are
necessary to the state court’s conclusions of mxed |aw and fact”
and describing Goodwin as holding that “findings of fact can be
inplied fromexplicit conclusions of |aw’).

7 1d. at 185 n. 16.
18 ] d.
19 See Jones v. Butler, 864 F.2d 348, 362 (5th Cir. 1988).

20 See Lavernia v. Lynaugh, 845 F.2d 493, 499-500 (5th Cr.
1988) .
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created “the kind of ‘wave of public passion’ that woul d have nade
a fair trial unlikely.”?

Al t hough the district court here should have determ ned
whet her the state courts’ denial of Cox’s ineffectiveness claim
entailed inplicit factual findings, we conclude that its failureto
do so was harm ess in this instance because, under Goodwi n, no such
findings can be gl eaned fromtheir sumary rejection of the claim
Cox’s ineffectiveness claim differs from the discrete issues
confronted in those few cases in which we have derived inplicit
factual findings froma state court’s sumary denial of a claim
In this instance, we cannot gather fromthe state courts’ decision
whet her they denied the ineffectiveness claimbecause they found
Cox’s attorney sufficiently investigated the case, or because they
found that any testinony proffered by the defense on the
collectible value of the tractor would not have affected the jury
verdict, or both. Therefore, this case does not fall within those
limted cases in which “the factual basis for the ruling was
extrenely clear based on the ruling’s limted nature.” Because we
find no error in the district court’s refusal to apply the
presunption of correctness to any inplicit factual findings nade by
the state courts, we finally address the nerits of Cox's

i neffectiveness claim

2l See Wcker v. MCotter, 783 F.2d 487, 495 (5th Cir. 1986).
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A

| neffective assistance is a m xed question of |law and fact,
and we therefore review de novo the district court’s grant of
habeas, “while crediting the district court’s express or inplied
findings of discrete historical fact that are not clearly
erroneous.”? The famliar tenets of Strickland v. Wshington
control and set out a two-pronged test to analyze whether a
def endant received ineffective assistance of counsel:

First, the defendant nust showthat counsel’s performance

was deficient. This requires show ng that counsel nade
errors so serious that counsel was not functioning as the

“counsel” guaranteed the defendant by the Sixth
Amendnent . Second, the defendant nust show that the
deficient performance prejudiced the defense. Thi s

requi res show ng that counsel’s errors were so serious as

to deprive the defendant of a fair trial, a trial whose

result is reliable. Unl ess a defendant nakes both

showi ngs, it cannot be said that the conviction

resulted froma breakdown in the adversary process that

renders the result unreliable.?

To establish that counsel’s performance was deficient, a
def endant nust show that it is objectively unreasonable under
prevail i ng professional nornms.? W apply a strong presunption that
trial counsel’s conduct fell within a wde range of reasonable

pr of essi onal assistance or that the challenged conduct m ght be

2 United States v. Mullins, 315 F. 3d 449, 453 (5th Gir. 2002).
2 466 U.S. 668, 687 (1984).
24 1d. at 688-89.
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considered a trial strategy.?® The defendant nust also show
prej udi ce, which requires denonstrating that there is a reasonabl e
probability that, but for counsel’s errors, the result of the
proceedi ng woul d have been different.?® “A reasonable probability
is a probability sufficient to undermne confidence in the
out cone. "2’

After the magi strate judge conducted the evidentiary hearing,
he made nunerous factual findings. He found that Cox's tria
counsel, Stork, admtted that the value of the tractor was “the
issue at trial,” but despite this know edge never requested funds
fromthe court to retain an expert on the tractor’s collectible
value. Additionally, he determ ned that the one expert Stork did
call to speak on tractor valuation, H lbert, was not qualified to
of fer an opinion on the value of the itemas an anti que, which was
the theory Stork knew the prosecution planned on pursuing at trial.

The court al so found that Stork had not witten down the nanes
of any other potential experts he had all egedly considered using.
It determ ned that the nunmerous clubs of tractor enthusiasts and
magazi nes devoted exclusively to antique tractors would have
assisted Cox’'s counsel in locating an appropriately qualified

expert. The court concluded that, had Stork attenpted to engage an

% 1d. at 689.
26 1d. at 687.
271 d.
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antique tractor expert, he woul d have had “a nore than anpl e supply
of experts to denonstrate that the value of the tractor, even for
a collector, was well less than $750.”

Applying the lawto the facts, the magi strate judge concl uded
that Cox’s attorney rendered deficient performance that prejudiced
t he defense. He reasoned:

The evidence shows that [Cox’s attorney] was on notice

that the value of the tractor as a collectible was the

crucial issue in Petitioner’s trial. |If Petitioner was

convicted of theft of [over $750], he faced sentencing as

a habitual offender, and was thereby exposed to a

sentencing maxi numof life inprisonnment. [H s counsel]

i kewi se knew the expert he intended to present on the

i ssue of value was not qualified to value the tractor as

a collectible, yet he failed to take the steps necessary

to secure such an expert. Had counsel done even a

m ni mal anmount of investigation into the collectible

val ue i ssue, he woul d have obt ai ned t he sane over whel m ng

testinony presented at the hearing on Petitioner’s notion

for new trial

It determned that Stork’s failures prejudiced Cox’s case
because “the jury sent out a note indicating it was deadl ocked
between a conviction for a m sdeneanor and a fel ony, neaning they
were having difficulty in determ ning whether the value of the
tractor was nore than $750.” G ven the cl oseness of the issue, and
the wealth of testinony of the tractor’s |ow collectible valuation
presented by Cox in his post-conviction proceedings, the court
concluded that there was a reasonable probability that, but for
Cox's attorney’s errors, the result of the proceedi ng woul d have

been different.
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The Director first attacks the district court’s determ nation
on the basis that trial counsel cannot be ineffective for failing
to call a better expert. She argues that Hilbert, the wtness
called by Cox’s counsel at trial, was “a know edgeable tractor
dealer,” and asserts that defense attorneys are not required to
shop around for experts who will provide better opinions.

However, we concur with the district court’s analysis onthis
poi nt . It reasoned that Cox’'s attorney “was not deficient for

calling an expert who perforned poorly,” but rather “was deficient
for not taking the steps necessary to | ocate and call an expert on
the issue actually before the court and jury — the value of the
tractor as a collectibleitem” The court conpared the scenario to
one in which “a defense attorney call[ed] a ballistics expert when
the defense attorney knew that the prosecution was going to tie a
gun to the defendant on the basis of fingerprints, not ballistics
identification.” This situation is not, as the Director urges,
akin to one in which a defendant clains his expert did not prepare

as thoroughly as woul d have been desirable,?® or that his expert,

al though qualified, did not correctly diagnose his psychol ogi cal

28 See Fisher v. Lee, 215 F.3d 438, 449-452 (4th Cir. 2000)
(rejecting the petitioner’s conplaint that his court-appointed
medi cal expert began his evaluation of the petitioner too late to
be sufficiently prepared to present effective testinony); MQeen
v. Scroggy, 99 F.3d 1302, 1312 (6th CGr. 1996) (rejecting the
petitioner’s claimthat his attorney was i neffective because he did
not sufficiently prepare the psychiatric expert).

-17-



di sorder.?® Rather, here the issue is not one of degree — whether
Hi | bert or anot her expert could have proffered better testinony as
to the utility value of the tractor — but one of kind — whether
Stork was deficient in failing to |ocate an expert on the
collectible value of the tractor. |In this case, hiring Hilbert,
who could speak only to the utility value of the tractor, was
tantanount to hiring no expert at all.
C

The Director also asserts that, contrary to the district
court’s finding, Cox’s counsel did not render deficient
performance. She argues that his attorney conducted a reasonabl e

i nvestigation, “speaking to ten or twelve people total,” and went
to tractor deal erships and an antique flea market that displayed
antique tractors. She additionally asserts that Cox's attorney
testified that he asked H lbert for recommendations of other
potential expert wtnesses, but was given only the nanme of the
prosecution’s witness. Finally, the Director contends that Cox’s
counsel “found people he thought he could qualify as experts, but
they told himthey did not want to get involved.” Thus, in his

prof essional opinion he decided to call the wutility valuation

expert, rather than w tnesses who could potentially be hostile to

29 See McQueen, 99 F. 3d at 1312-13 (rejecting the petitioner’s
argunent that his counsel was ineffective because his psychiatric
expert testified that the defendant had a sociopathic personality
and becane acclimated to heavy drinking and drug use); Poyner v.
Murray, 964 F.2d 1404, 1419 (4th Cr. 1992).
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hi s case.

Contrary to the Director’s contentions, we, like the district
court, are persuaded that the actions of Cox’s counsel were
obj ectively unreasonable. As noted by the magi strate judge in his
recommendation, Stork was aware that the crucial issue in this case
was the value of the tractor. |If the state could prove that the
tractor was worth $750, Cox faced a felony conviction and a
possible |ife sentence; if not, Cox was facing only a few years for
m sdeneanor theft. Stork knewthat the state intended to prove the
val ue of the tractor as an antique or collectible. Stork al so knew
that his expert, Hilbert, by his owm adm ssion, was not qualified
to testify as to the tractor’s collectible value. Rat her ,
Hi | bert’s area of expertise was in valuing tractors as functional
pi eces of farm equi pnent.

Stork apparently made sone strides in locating experts to
testify on the issue of collectible value, but he never hired one.
Stork stopped by a flea market displaying an antique tractor and
tal ked to several people who gave him hel pful opinions regarding
the value of these collectibles. He also recalled going to a
tractor deal ership and a tractor sale. However, the individuals he
tal ked to expressed an unwillingness to get involved, and Stork
made no attenpt to persuade themto do so.

Stork did not subpoena any of these w tnesses, though he
admtted that they were neutral to Cox and had no reason to sl ant
the truth. Stork also failed to file a notion for court approva
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of funds for an appropriately qualified expert, which m ght have
remedi ed these individual s’ concerns that attendi ng court woul d be
time consumng or costly. During the evidentiary hearing, Andrew
Forsythe, an “attorney perfornmance expert,” testified that Stork
shoul d have sought funds fromthe court. Forsythe opined that a
reasonably effective attorney woul d have sought such funds, which
could reduce a witness’'s reluctance to testify.

Cox provided further evidence that Stork could have | ocated a
qualified expert who was willing to testify had he noved for funds
to hire one. Curtis Johnson, an antique tractor enthusiast,
testified to the ease of finding such experts, and described the
many cl ubs around the state for tractor enthusiasts, the magazi nes
devoted to t he hobby, and neetings and shows at which experts could
have been found. Six favorabl e opi ni ons of anti que tractor experts
were submtted by Cox denonstrating the facility with which such
opi nions could be obtained. In sum the Director’s contention that
the actions of Cox’s attorney were not unreasonable i s unsupported

by the record.

D
The Director further argues that Cox was not prejudiced by his
attorney’s performance. The district court found that the jury’'s
note indicated it was deadl ocked on the fel ony versus m sdeneanor

i ssue. The Director downplays the inportance of the note by
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pointing out that the jury al so requested the portion of the trial
transcript in which Klunkert testified that Cox had been willing to
accept the tractor in lieu of $1900, indicating that the jury based
its felony determ nation on the anount at which Cox hinself had
val ued the tractor.

However, in pursuing this argunment the Director overl ooks the
all too likely possibility that, had Cox put on sone evidence as to
the collectible value of the tractor, it would have greatly
dimnished the jury's reliance on other, weaker indicia of the
tractor’s value, such as the arbitrary amount Cox was willing to
forgo for it. Strickland requires that there be a reasonable
probability that, but for Cox’'s attorney's errors, he would have
prevailed at trial. This standard is nmet in this case. The
conpl ete absence of any evidence proffered by the defense on the
nmost critical issue of the case — the collectible value of the
tractor — rendered the proceeding “unreliable” such that it
under m nes confidence in the verdict.

E

Concl uding, in our independent judgnent, that Cox proved
i neffective assi stance does not al one resolve this matter, however.
To uphol d the district court’s grant of habeas relief, we nust al so
conclude that the state court’s denial of Cox’s petition “involved

an unreasonabl e application of clearly established Federal |aw, as
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determned by the Suprene Court of the United States.”®* It is
well -settled that the rule set forth in Strickland qualifies as
“clearly established Federal |aw. "3 Therefore, for Cox to prevai
the state courts nust have applied Strickland unreasonably. As the
Suprenme  Court has instructed, “[ul nder the ‘unreasonabl e
application’ clause, a federal habeas court may grant the wit if
the state court identifies the correct governing |egal principle
from[the Suprene] Court’s decisions but unreasonably applies that
principle to the facts of the prisoner’s case.”?®

The district court did not err in concluding that the state
courts’ application of Strickland to the facts presented was
unreasonable. As Cox’s trial counsel conceded, and as is apparent
fromthe record, whether Cox presented a collectible tractor expert
was critical to his attenpt to receive a m sdeneanor instead of a
fel ony conviction. Hs attorney knew this, but despite this
know edge failed to nmake reasonable efforts to secure such an
expert. To find that this did not constitute ineffective

assi stance of counsel is not only incorrect, but unreasonable.

28 U.S.C. § 2254(d)(1).
38 (Terry) WIllianms v. Taylor, 529 U S. 362, 391 (2000).

32 1d. at 413. Although the magi strate judge acknow edged t hat
Cox’ s cl ai mshoul d be anal yzed under the “unreasonabl e application”
prong of 8§ 2254(d)(1), it incorrectly applied the standard
applicable to the “contrary to” prong, which | ooks to whether the
state courts decided the claim*“differently than ... [the Suprene
Court] has on a set of materially indistinguishable facts.”
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