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UNI TED STATES OF AMERI CA
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Def endant - Appel | ant

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. WO01-CR-93-3

Novenber 7, 2002

Bef ore KING Chi ef Judge, and DeMOSS and BENAVI DES, Circuit
Judges.

PER CURI AM *

M chael John Nel son appeals his conviction and 78-nonth
sentence for conspiracy to manufacture net hanphetam ne. Nel son
asserts that the evidence is not sufficient to support the jury’'s
verdi ct that he was a participant in the conspiracy. Nelson
argues that the only evidence linking himto the conspiracy was
the testinony of a coconspirator, who is not reliable, who has a

prior conviction for lying to the Governnent, and who testified
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to obtain a lenient sentence. Nelson contends that he was nerely
present when the police executed a search warrant.

We review the record to determ ne “whether any reasonabl e
trier of fact could have found that the evidence established the
essential elenents of the crine beyond a reasonabl e doubt.”

United States v. Otega Reyna, 148 F.3d 540, 543 (5th Cr. 1998).

We view the evidence “in the Iight nost favorable to the

governnent,” and we draw all reasonabl e inferences and nake al
credibility choices in support of the verdict. 1d. To establish
a drug conspiracy under 21 U S.C. § 846, the Governnment nust
prove beyond a reasonabl e doubt that two or nore persons had an
agreenent to violate the narcotics |laws, that the conspirator had
know edge of the conspiracy and intended to join it, and that the

conspirator voluntarily participated in the conspiracy. United

States v. Inocencio, 40 F.3d 716, 725 (5th Cr. 1994).

Nel son’s coconspirator’s testinony is sufficient to
establish his guilt because it is not incredible as a matter of

law. United States v. Bernea, 30 F.3d 1539, 1552 (5th Gr.

1994). The jury determnes the credibility of the witnesses and
was free to accept the coconspirator’s testinony over that of

Nel son. United States v. Martinez, 975 F.2d 159, 161 (5th Cr

1992). In addition, although Nelson’s nere presence at the scene
is insufficient to establish his guilt, the jury was free to find
“know edgeabl e, voluntary participation frompresence when the

presence is such that it would be unreasonabl e for anyone ot her
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than a know edgeabl e participant to be present.” United States

v. Wite, 219 F.3d 442, 447 (5th Gr. 2000); United States V.

Evans, 941 F.2d 267, 272 (5th Cr. 1991). Accordingly, the

judgnent of the district court is AFFI RVED.



