IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-50429
Summary Cal endar

ROBERT PEREZ,

Peti ti oner- Appel | ant,
vVer sus
R D. MLES, Warden,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
( A- 01- CB- 446)
~ October 28, 2002

Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Petitioner-Appel |l ant Robert Perez, federal prisoner # 59975-
080, appeals the dismssal without prejudice of his 8§ 28 U S.C. §
2241 petition. Perez contends that the district court erred in
accepting the magi strate judge’ s report and recomrendati on, which
—— according to Perez — erroneously stated that he had been
charged with and found guilty of a cocai ne offense. Perez al so

contends that he was sentenced i n excess of the statutory maxi num,

and that he is “barred” frombringing a successive 28 U.S.C. § 2255

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



motion. We reviewthe district court’s findings of fact for clear

error and its determ nati ons of | aw de novo. See Mody v. Johnson,

139 F.3d 477, 480 (5th G r. 1998).

The district court, after de novo review of the magistrate
judge’s report and nenorandum issued its own order, which
correctly stated the offense of conviction. The district court
al so stated correctly that Perez did not neet the requirenents of

28 U.S.C. § 2255 s savings clause. See Pack v. Yusuff, 218 F.3d

448, 451 (5th Gr. 2000). Perez’'s contention that he was sentenced
above the statutory maxinmum involves errors alleged to have
occurred at or before sentencing, so this issue is not properly
raised in a 28 U S.C. 8§ 2241 petition. Perez has not shown that
(1) his clains are based on a retroactively applicable Suprene
Court decision establishing that the petitioner may have been
convicted of a nonexistent offense, and (2) his clainms were
foreclosed by circuit law at the tine when the clainms should have
been raised in his trial, appeal, or first 28 U.S.C. § 2255 noti on.

See Reyes-Requena v. United States, 243 F.3d 893, 904 (5th Cr.

2001).

Al t hough Perez does not cite Apprendi v. New Jersey, 530 U. S.

466 (2000), he argues in his brief, as he did in the district
court, that he should not have been sentenced except as charged in
the indictnent. Even if we construe this argunent as invoking the
hol di ng of Apprendi, it is to unavailing, given our recent hol ding

that Apprendi does not apply retroactively. See United States v.
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Brown, No. 01-10116, 2002 W. 2027346, **4-6 (5th CGr. Sept. 5,

2002) .
Perez raises additional argunents for the first tinme in his

reply brief; however, an appellant abandons all issues not raised

and argued in the initial brief on appeal. See Gnel v. Connick,

15 F. 3d 1338, 1345 (5th Gr. 1994). The district court’s judgnment
is, in all respects,

AFFI RVED.
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