IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-50358
Summary Cal endar

JOEL GONZALEZ,
Peti ti oner- Appel | ant,
vVer sus

R D. MLES, Warden
Federal Correctional Institute, Bastrop,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-01-CV-397-SS

September 30, 2002
Bef ore H G3 NBOTHAM SM TH and CLEMENT, Circuit Judges,
PER CURI AM *

Joel Conzal ez, federal prisoner # 63438-079, was convicted
by a jury of conspiracy to possess with the intent to distribute
nmore than 1,000 kil ogranms of marijuana, possession wth the
intent to distribute nore than 1,000 kil ogranms of marijuana, and
nmoney | aundering. Gonzal ez appeals the district court’s

dism ssal of his 28 U S.C. § 2241 petition challenging his 235

mont h sentence. (Gonzal ez argues that his sentence is illegal

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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because it was based on 3100 pounds of marijuana and the direct
appeal of his codefendants held that only 1500 pounds had been

proved. See United States v. Leal, 74 F.3d 600 (5th Gr. 1996).

The district court dism ssed Gonzal ez’ s habeas corpus
application under 28 U S.C. 8§ 2241 because his claimwas outside
the scope of 28 U.S.C. §8 2241. The district court construed the
application as a notion under 28 U.S.C. §8 2255 and held that the
noti on nust have been filed in the Southern District of Texas.
The district court also held that the notion was successive and
could not be filed wthout |eave of this court.

Gonzal ez argues that he may proceed under 28 U S.C. § 2241

because 28 U . S.C. 8§ 2255 does not provide himw th an adequate or

effective renedy. See Pack v. Yusuff, 218 F.3d 448, 452 (5th
Cir. 2000). GConzalez cannot prevail in his argunent because he
has not shown that (1) his claimis based on a retroactively
appl i cabl e Suprene Court decision which establishes that he may
have been convicted of a nonexistent offense, and (2) his claim
was foreclosed by circuit law at the tine when the claimshould
have been raised in his trial, appeal, or first 28 U S.C. § 2255

nmotion. Henderson v. Haro, 282 F.3d 862, 863 (5th Cr. 2002).

The district court’s dism ssal of Gonzalez's 28 U S.C. § 2241
application is AFFI RVED

AFFI RVED.



