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PER CURI AM *

Gunerci ndo Sal i nas appeal s the mandat ory-m ni nrum 60- nont h
sentence i nposed followng his guilty plea to possession with
intent to distribute nore than 500 granms of cocaine, in violation
of 21 U S.C 8§ 841. Salinas contends that his prior Texas
convi ction and suspended jail sentence for driving while
intoxicated (DW) were constitutionally invalid and coul d
not be included in his crimnal history score for purposes of

determ ning his sentencing range under the United States

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Sentenci ng CGuidelines. He contends that absent the one point
assessed for that conviction, he would have qualified for a
safety-val ve reduction fromthe mandat ory-m ni nrum sent ence
pursuant to U S.S.G 8§ 5Cl1.2. He also argues for the first tine
on appeal that 21 U S.C. § 841 is unconstitutional in |ight of

Apprendi v. New Jersey, 530 U S. 466 (2000). He concedes that

this latter argunent is foreclosed by this court’s precedent, but
he raises it to preserve it for possible Suprene Court review.
Salinas did not neet his burden of proving the
constitutional invalidity of the DW conviction by producing
evidence in support of his invalid-counsel-waiver argunent.

See United States v. Osborne, 68 F.3d 94, 100-01 (5th Gr. 1995).

In addition, even without the crimnal history point assessed

for that conviction, the district court stated at sentencing that
Salinas would not qualify for the safety val ve because he did not
debrief truthfully, and that determnation is plausible in |ight

of the record as a whol e. See United States v. Edwards, 65 F. 3d

430, 432 (5th Gir. 1995).

Salinas’ Apprendi argunent is foreclosed. See United States

v. Slaughter, 238 F.3d 580, 582 (5th G r. 2000).

AFFI RVED.



