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PER CURI AM *

| gnaci o Garci a-Hernandez (“Garcia”) pleaded quilty to
illegal reentry into the United States after having been deported,
a violation of 8 U S.C. 8§ 1326, and was sentenced to 37 nonths in
prison and three years of supervised release. He now appeals his
convi ction and sentence.

Garcia argues that the district court erred in inposing
a 16-1evel offense-level increase based on his prior aggravated-
assault conviction, for which he had been sentenced to 10 years of

probation, wunder U S S.G § 2L1.2(b)(1)(A)(ii) (Nov. 2001).

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Acknow edging that the 16-level increase was warranted under
the “literal ternms” of the guideline, he suggests that, in anmendi ng
§ 2L1.2, the Sentencing Conm ssion could not have intended
that a prior offense that did not even qualify as an “aggravated
felony”--i.e., a felony for which the defendant had been sentenced
to one year or nore in prison--receive the full 16-1evel increase.
Interpretation of the Sentencing Guidelines is subject to ordinary
rules of statutory construction, and if the guideline’ s |anguage is
unanbi guous, our inquiry begins and ends with an analysis of the

pl ai n nmeani ng of that | anguage. United States v. Carbajal, 290

F.3d 277, 283 (5th Gir.), cert. denied, 123 S. C. 34 (2002). The

only exception to this rule is when a clear contrary |legislative
intention is shown, an exception that applies only in “rare and

exceptional circunstances.” See Ardestani v. INS, 502 U S 129,

135-36 (1991). Garcia has not established that the commentary to
and history of the anended 8§ 2L1.2 establish that the Conm ssion
did not intend that sone offenses that do not qualify as
“aggravated felonies” wthin the neaning of the guideline
nonet hel ess warrant the guideline’'s top offense-I|evel increase.
Garcia also contends that 8 US C 8§ 1326(b) 1is

unconstitutional onits face under Apprendi v. New Jersey, 530 U. S.

466 (2000), inthat the felony “elenent” of the offense need not be
submtted to the factfinder for proof. As Garcia concedes, his
contention regardi ng Apprendi is foreclosed by the caselaw of this

court and by Apprendi itself. See United States v. Dabeit, 231
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F.3d 979, 984 (5th Cr. 2000) (noting that the Suprene Court in
Apprendi, 530 U. S. at 489-90, expressly declined to overrule the

controlling Al nendarez-Torres v. United States, 523 U S 224

(1998)). Garciaraises this issue to preserve it for review by the
Suprene Court.

Garcia’s conviction and sentence are AFFI RVED.



