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Daryl Dewayne Carter, Texas inmate # 596739, was granted a
certificate of appealability (COA) fromthe denial of his notion
to vacate his federal conviction and sentence for conspiracy to
possess with intent to distribute cocaine, which he filed
pursuant to 28 U.S.C. § 2255. A COA was granted on the issue
whet her the district court erred in holding that this court

addressed and rejected his clains of ineffective assistance of
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counsel in granting counsel’s Anders™ notion, thereby
procedurally barring himfromraising the clains pursuant to 28
U S C § 2255.

Qur opinion granting counsel’s notion to w thdraw and
dism ssing the direct crimnal appeal included the sentence,
"Carter has filed a response asserting that the district court
abused its discretion in denying his notion to withdraw his
guilty plea and that counsel was ineffective." Not unreasonably,
the district court construed the opinion to nean that this court
had considered the nerits of Carter’s ineffective assistance of
counsel cl ai ns.

This court’s reference to Carter’s ineffective assistance of
counsel clains, however, neant only that Carter had nade the
clainms, not that we considered themon the nerits, which would
have been a departure fromour normal practice. See United

States v. G bson, 55 F.3d 173 (5th Gr. 1995). Therefore, the

district court erred in holding that this court did address the

merits of Carter’s clains of ineffective assistance of counsel.
Accordingly, with regard to the disposition of the

i neffectiveness clains, the district court’s judgnent dism ssing

Carter’s 28 U . S.C. 8§ 2255 notion is vacated. The case is

remanded to the district court for further consideration of

Carter’s clainms of ineffective assistance of counsel.

VACATED AND REMANDED

" Anders v. California, 386 U S. 738 (1967).




