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PER CURIAM:"

Remedios Hurtado-Hilario (“Hurtado”) appeals the district court’s denia of his motion for

Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not
be published and is not precedent except under the limited circumstances set forth in 5TH CIR. R.
47.5.4.



modification of sentence pursuant to 18 U.S.C. § 3582(c)(2). Hurtado sought to have his sentence
adjusted under the 2001 version of Sentencing Guideline 8 2L.1.2.

Asaninitia matter, wemust examinewhether we havejurisdictionover thisappea. See, e.q.,
Chevron USA, Inc. v. &h. Bd. Vermilion Parish, 294 F.3d 716, 719 (5th Cir. 2002). Wehave made
clear that we“cannot exercisejurisdiction absent atimely notice of appeal.” United Satesv. Adams,
106 F.3d 646, 647 (5th Cir. 1997). In this case, we must consider whether Hurtado demonstrated
that he filed atimely notice of appeal.

The district court issued its decision, denying Hurtado’s motion for modification of his
sentence, on September 9, 2002. Under the current version of the Federal Rules of Appellate
Procedure, Hurtado had ten days from that date (excluding Saturdays, Sundays, and legal holidays)
within which to file his notice of appeal. See FED. R. App. P. 4(b)(1)(A); FED. R. APP. P. 26(a)(2).
Hurtado was thus required to file his notice of appeal by September 23, 2002.

Federal Rule of Appellate Procedure 4(c) statesthat aninmate filesatimely notice of appeal
if he depositsthe notice in the prison mail system “on or before the last day for filing.” FED. R. APP.
P.4(c)(1). Theinmate can prove the date on which hefiled the notice of appeal “by adeclarationin
compliance with 28 U.S.C. 8 1746 or by a notarized statement[.]” 1d. Hurtado indicated on his
notice of appeal that he signed the notice on September 20, 2002. He did not, however, provide any
proof (either through the procedure in § 1746 or through a notarized statement) that he deposited
the notice in the prison mail system on that date. Nor did he provide proof that he deposited the
notice at any other time on or before September 23, 2002. Because Hurtado failed to comply with
the filing requirements for inmates, this Court cannot consider his notice of appeal to be timely.

In many cases, wetreat an untimely notice of appeal “asamotion for adetermination whether
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excusable neglect or good cause entitles the defendant to an extension of time to appeal.” United
Satesv. Alvarez, 210 F.3d 309, 310 (5th Cir. 2000). We then remand the case to the district court
to alow that court to determine whether an individual has demonstrated “excusable neglect.” See,
e.g., Adams, 106 F.3d at 647-48.

However, when an individual brings a frivolous appeal, he will not receive the benefit of the
“excusable neglect” doctrine. See Alvarez, 210 F.3d at 310. Thus, we consider whether Hurtado’ s
appeal isfrivolous. Hurtado seeksto have his sentencing range reduced based upon the 2001 version
of Sentencing Guideline§ 2L 1.2. However, thedistrict court aready imposed the sentencefor which
Hurtado was €ligible under the 2001 guiddines. Asthedistrict court observed, Hurtado would have
received al16-level sentencing enhancement under the 2000 guiddinesfor hisforgery conviction. The
district court instead imposed a 12-1evel enhancement, which Hurtado would havereceived under the
2001 version of the guidelines due to his prior drug-related offense. Thedistrict court thus departed
from the 2000 guidelines to reach a guideline sentencing range identical to the range that Hurtado
would have received under the 2001 guidelines. Therefore, there was no need for the district court
to modify Hurtado's sentence pursuant to 18 U.S.C. § 3582(c)(2).! Hurtado's request for a
modification is frivolous.

Because Hurtado’ s appedl is frivolous, we need not remand to alow the district court to
consider the issue of excusable neglect. We can dismiss the appeal for lack of jurisdiction. See
Alvarez, 210 F.3d at 310.

DISMISSED for lack of jurisdiction.

! Furthermore, it does not appear that the district court was authorized to modify Hurtado’s
sentence and apply the 2001 version of 8 2L1.2. See U.S. SENTENCING GUIDELINES MANUAL 88
1B1.10(a),(c); U.S. SENTENCING GUIDELINES MANUAL, Appendix C.
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