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OSCAR SALI NAS,
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(M 99- 197)

Before EMLIO M GARZA and DENNI'S, Crcuit Judges, and HEAD,
District Judge.”’

PER CURI AM **
Plaintiff GOscar Salinas appeals from the district court’s

di sm ssal of his 42 U.S.C. § 1983 claimagainst the University of

"‘District Judge of the Southern District of Texas sitting by
desi gnati on.

""Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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Texas-Pan Anerican (UTPA) and several of its enployees, alleging
that they violated his First and Fourteenth Anmendnent rights.
Salinas also appeals fromthe district court’s grant of summary
judgnent to defendants on his Texas state law clains alleging
intentional infliction of enotional distress, civil conspiracy,
i nvasion of privacy, and gross negligence. Finally, Salinas
appeals the district court’s dismssal of clains against Norma
Perez for failure to effect service of process. Finding no nerit
to this appeal, we now AFFIRM the district court.
| . Background

Oscar Salinas was a non-tenured lecturer in the English
Departnent at UTPA, enpl oyed t hrough a series of renewabl e one-year
contracts. In 1993 doria Lind, an enployee in the UTPA travel
of fice, accused Salinas of sexual harassnent, conplaining that
Salinas woul d ask her out on dates and flirt wth her even after
she had indicated her lack of interest in him Salinas denied the
charges, and no disciplinary action was taken against him with the
exception of a demand that Salinas stay away from Li nd.

Sal i nas’ contract at UTPA continued to be renewed for each of
the next four years after the all eged sexual harassnent incident.
In 1996 Salinas received a poor nerit rating from the |ecturer
eval uation conmmttee in the English Departnent. Based on this poor
evaluation, as well as Salinas’ failure to get along with nenbers

of the university admnistration, UTPA notified Salinas in July



1997 that his enploynent with the university would not be renewed
for the 1997-98 academ c year. Pursuant to UTPA policy, notice,
but no hearing, was provided in connection wth Salinas’
term nati on.

On July 6, 1999 Salinas filed suit in the federal district
court for the Southern District of Texas alleging violations of
federal and state rights stenmmng from his termnation. The
district court first granted the notion to di sm ss nade by UTPA and
its enployees acting in their official capacity on grounds of
El eventh Amendnent sovereign inmunity.? The district court also
di sm ssed Salinas’ 8 1983 cl ai ns agai nst the remai ning defendants
for failure to state a claim Subsequently, it granted the
uni versity enpl oyee defendants summary judgnent on Salinas’ state
lawtort claims. Finally, the district court dism ssed the clains
agai nst non-uni versity defendant Norma Perez on grounds that the
service requirenents of Federal Rule of Cvil Procedure 4(e) and
4(m had not been net.

Salinas tinely appeal ed.

1. Analysis

A St andard of Revi ew

We reviewthe district court’s grant of a Rule 12(b)(6) notion

to dismiss de novo. S. Christian Leadership Conference v. Suprene

!Because Salinas does not adequately brief his appeal of this
ruling, we consider the issue waived. Raven Servs. Corp. v. NLRB
315 F. 3d 499, 504 n.7 (5th Gr. 2002).
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&. of La., 252 F.3d 781, 786 (5th Cr. 2001). 1In review ng the

district court’s determnation we nust treat all facts plead as
true, and should construe the pleadings in the nanner nost
favorable to the non-noving party. 1d. W should not grant such
a notion unless it appears beyond doubt that there is no set of
facts on which plaintiff is entitled to relief. Id. To avoid
di sm ssal, however, a plaintiff nust plead specific facts, rather

than conclusory allegations. Qiidry v. Bank of LaPlace, 954 F.2d

278, 281 (5th Cr. 1992).
We review the district court’s grant of sunmmary judgnent de
novo, enploying the sane criteria used in that court. Rogers v.

International Marine Termnals, 87 F.3d 755, 758 (5th Cr. 1996).

Summary judgnent should be granted where the record indicates no
genuine issue of material fact, and that the nobving party is
entitled to judgnent as a matter of law. 1d. In considering the
nmoti on we nust viewthe evidence in the |ight nost favorable to the

non-novi ng party. Mat sushita Elec. Indus Co. v. Zenith Radio

Corp., 475 U. S. 574, 587-88 (1986). But “the nonnoving party nust
set forth specific facts showi ng the exi stence of a ‘ genui ne’ issue

concerni ng every essential conponent of its case.” Mrris v. Covan

Wrld Wde Mwving, Inc., 144 F.3d 377, 380 (5th CGr. 1998).

B. § 1983 dains

Salinas challenges the district court’s disnmssal of his 8§

1983 clains. Salinas first alleges that defendants violated his

First Anendnent rights when they termnated him due to his
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conpl ai nts about the lack of a hearing in which to contest Lind s
sexual harassnent charges. “A state may not deny an individua
public enploynment or benefits related thereto based on the
individual's exercise of her First Amendnent right to free

expression even when the individual lacks a liberty or property

interest in the enploynent or related benefit.” Jones v. Collins,
132 F. 3d 1048, 1052 (5th Gr. 1998). To fornulate a valid § 1983
claimalleging a First Amendnent violation, Salinas nust allege
that: (1) his speech related to matters of public concern; (2) his
interest in expressing these coments outwei ghed the defendants’
interest in efficient managenent of its services; and (3) the
expression of speech caused retaliatory acts of which he
conplained. 1d. at 1053. Here, Salinas does not allege specific
facts suggesting that his speech related to the sexual harassnent
charge resulted in his dismssal. The four years which passed
bet ween hi s speech and term nati on precludes such a finding. dark

CGy. School District v. Breeden, 532 U S. 268, 274 (2001) (holding

that tenporal distance between a protected activity and conpl ai ned
of action can alone prevent a finding of liability).

Salinas next argues that the district court erred in
di sm ssing his due process clains. To the extent that Salinas is
al I egi ng that UTPA viol ated t he Fourteenth Amendnent by term nating
hi s enpl oynent wi thout a hearing, such a claimis precluded by the
fact that Salinas had no expectation of continued enpl oynent, and

therefore no property interest. Bd. of Regents of State Coll eges
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v. Roth, 408 U S. 564, 578 (1972). An enployer can be held |iable
if it discharges an enployee in a manner that does special harmto
the enployee’'s reputation wthout giving him an opportunity to

cl ear his nane. Rosenstein v. City of Dallas, 876 F.2d 392, 395

(5th Gr. 1989). But to state such a claim defamatory charges
must be namde in connection with the termnation, id., and here
Sal i nas does not allege that UTPA or its enployees nade any such
charges in connection with his termnation.? Accordingly, the
district court properly dismssed this claimas well.

C. State | aw cl ai ns

Salinas next appeals the district court’s grant of sunmary
judgnent to the UTPA defendants on his state law clains alleging
intentional infliction of enotional distress, civil conspiracy,
i nvasion of privacy and gross negligence.® The district court
found that all of these clains were barred by the two-year statute
of limtations in Texas for such claims. TEX ClV. PRAC. & REM
CODE 8 16.003(a). The district court alternatively concluded that
Salinas had failed to adduce evidence sufficient to create a

genui ne issue of material fact on the clains.

2Sal i nas does mmke the conclusory allegation that UTPA did not
renew his contract because it believed he was a “hom cidal sex
mani ac,” but does not allege that UTPA made any such charges when
not renewi ng his contract.

3Salinas provides no nore than scant briefing on his appeal of
the district court’s ruling on his gross negligence claim and we
consi der appeal of that issue waived. Raven Servs. Corp., 315 F. 3d
at 504 n.7.
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Wi | e sonmewhat cryptic, Salinas appears to be arguing that the
statute of limtations ruling was i ncorrect because his term nation
occurred within two years of the date of the filing of his
petition. Salinas does not allege his termnation as a fact in
support of his invasion of privacy claim however. Lind s alleged
unaut horized entry to his apartnent, which forns the basis of
Salinas’ privacy claim took place nore than five years before he
filed suit. Accordingly, we agree with the district court that the
i nvasion of privacy claimis tine barred.

As for the remai ning clains, mndful of our obligation to nmake
all inferences for the non-noving party at the sunmary judgnent
stage, we find it at |east arguable that Salinas’ term nation was
a part of the conplained of conduct underlying these clains.
Accordingly, we will consider the nerits of the renaining clains.

For a plaintiff to prove intentional infliction of enotional
distress in Texas, he nust show (1) intentional or reckless
conduct; (2) that is extreme or outrageous; (3) that caused
enotional distress; and (4) that was severe in nature. GIE

Sout hwest v. Bruce, 998 S. W 2d 605, 611 (Tex. 1999); Standard Fruit

& Vegetable Co. v. Johnson, 985 S.W2d 62, 65 (Tex. 1998); Twynman

v. Twyman, 855 S. W2d 619, 621 (Tex. 1993). The district court
found that Salinas had failed to introduce a genuine issue of
material fact as to whether the UTPA defendants’ behavior was
extrenme or outrageous, and we agree. Salinas conplains of run-of-

the-m 1l enploynent actions that we have held are not actionable
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under intentional infliction of enotional distress. Johnson V.

Merrell Dow Pharnmaceuticals, Inc., 965 F.2d 31, 34 (5th Gr. 1992)

(per curiam.

Li kewi se, Salinas has not raised a genuine issue of materi al
fact on elenments of his civil conspiracy claim To prove civi
conspiracy Salinas nust show (1) two or nore persons; (2) an
obj ect to be acconplished; (3) a neeting of the m nds on the object
or course of action; (4) one or nore unlawful, overt acts, and (5)

damages as a proximate result. Massy v. Arncto Steel Co., 652

S.W2d 932, 934 (Tex. 1983); Chevalier v. Aninmal Rehabilitation

Center, Inc., 839 F. Supp. 1224, 1230 (N.D. Tex. 1993). Salinas has

pointed to nothing in the record indicating there was a neeti ng of
the mnds between defendants to oppress or humliate him as
all eged, making the district court’s grant of sunmary judgnent
correct.

D. C ai ns_Agai nst Norna Per ez

The district court dismssed all clains against defendant
Nor ma Perez on grounds that Salinas failed to serve a conplaint on
Perez in the nethods prescribed by Rule 4(e) of the Federal Rules
of Cvil Procedure within 120 days of the filing of the conplaint.
FED. R Qv. P. 4(m. On appeal Salinas argues that Rule 4(e) does
not provide the standard by which to determ ne whether service of
process has been effected; rather, he asserts that conpliance with
Rule 4(c) is all that is required. Rule 4(c), however, sinply sets
out who may effect process, wthout discussion of the nethod of
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servi ce. FED. R CGv. P. 4(c). Rule 4(e) provides the required
met hod of service for persons from whom a waiver has not been
obtained. As Salinas did not neet these requirenents wth Perez
wthin 120 days of filing his conplaint, and did not show good

cause for his failure to do so, dismssal of his clainms was

appropriate. MGnnis v. Shalala, 2 F.3d 548, 550 (5th Gr. 1993)
(per curiam.
I11. Conclusion

The judgnent of the district court is AFFI RVED.



