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UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CRUZ YANEZ- BENAVI DES, al so known as

Gabriela Ram rez-Mntoya,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. M 02-CR-107-1

Bef ore DAVI S, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Cruz Yanez-Benavi des appeals her jury-trial conviction
and sentence for inporting and possessing wth intent to
distribute nore than 500 grans of cocaine, in violation of 21
U S. C 88 841(a)(1l), (b)(1)(B), 960(b)(1)(A), (b)(2)(B). She
argues that 21 U . S.C. 88 841(a), (b), 846, 952, 960(a) and (b),
are facially unconstitutional because, in enacting these

statutes, Congress intended to nmake drug quantity a sentencing

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 02-41394
-2

enhancenent provable to a judge by a preponderance of the
evi dence and the courts may not construe these statutes in
contravention of this congressional intent in order to conform

the statutes with the Suprene Court’s holding in Apprendi v. New

Jersey, 530 U. S. 466 (2000).
Yanez acknowl edges that this argunent is foreclosed by this
court’s precedent and raises the argunent solely to preserve it

for possible Suprenme Court review. See United States v.

Sl aughter, 238 F.3d 580, 582 (5th Cr. 2000), cert. denied, 532
U S. 1045 (2001).

Accordingly, the district court’s judgnent is AFFI RVED

The Governnent has noved for a summary affirmance in |ieu of
filing an appellee’s brief. In its notion, the Governnent asks
that an appellee’s brief not be required. The notion is GRANTED

AFFI RVED; MOTI ON GRANTED



