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Before JONES, STEWART, and DENNI'S, G rcuit Judges.
PER CURI AM *

Jorge Benitez pleaded guilty to possession with intent to
di stribute cocai ne and was sentenced to 78 nont hs of inprisonnent
and a five-year termof supervised release. Benitez did not
appeal his conviction or sentence. Benitez did, however,
file a pro se postconviction notion for dowward departure or

nmodi fication of sentence pursuant to 18 U S.C. 8§ 3582(c), which

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the district court denied. Benitez filed a tinely pro se notice
of appeal fromthe denial of that postconviction notion.

The Federal Public Defender (“FPD’), who was appointed to
represent Benitez in the district court, has noved for |eave to
W t hdraw as counsel and has filed a brief as required by Anders

v. California, 386 U S. 738 (1967). To the extent that the

noti ce of appeal could be construed as taken from Benitez’s
underlyi ng conviction, counsel argues that this court has no
jurisdiction to consider an appeal fromthe underlying conviction
and sentence because the notice of appeal fromthat judgnent was
untinely. Counsel further argues that the district court | acked
jurisdiction to consider Benitez' s postconviction notion.
Benitez has filed a reply arguing only that the district court
i nproperly denied his postconviction notion. An independent
review of the record, counsel’s brief, and Benitez' s reply
di scl oses no nonfrivol ous issue for appeal with respect to
Benitez’ s underlying conviction and sentence.

“We review de novo whether the district court had

jurisdiction to resentence.” United States v. Bridges, 116 F.3d

1110, 1112 (5th Gr. 1997). “[A] district court’s authority

to correct or nodify a sentence is |imted to those specific

ci rcunst ances enunerated by Congress in 18 U S.C. § 3582([c]).”

Id. None of the conditions for granting relief under § 3582(c),
i ncl udi ng those applicable under FED. R CRM P. 35, are present.

See United States v. Lopez, 26 F.3d 512, 515-21 (5th CGr. 1994);
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United States v. Early, 27 F.3d 140, 141-42 (5th Cr. 1994).

Thus, the district court did not have the authority to correct
or nodify Benitez's sentence. Early, 27 F.3d at 142.

The decision in United States v. Mena-Ranirez, No. 01-41314

(5th Gr. May 28, 2002) is not relevant to Benitez' s case because
Mena- Ram rez obtained relief while his (Mena-Ramrez’ s) direct
appeal was pendi ng. Mreover, anendnents to the Sentencing

Gui delines may be applied retroactively under 18 U. S. C

8§ 3582(c)(2) only if they are listed in U S . S.G § 1B1.10(c).
US S G 8 1Bl1.10(a), p.s. (Nov. 2002). Neither Amendnent 632
nor Amendnent 640 is listed in 8§ 1B1.10(c) and therefore nmay not

be applied retroactively. See § 1B1.10(c), p.s. (Nov. 2002);

United States v. Drath, 89 F.3d 216, 218 (5th GCr. 1996).
Counsel’s notion for leave to withdraw is GRANTED, counse
is excused fromfurther responsibilities herein, and the APPEAL

| S DI SM SSED.



