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PER CURI AM *

Ray Hullette Martin was convicted on his guilty plea to one
count of possession with intent to distribute in excess of 100
kil ograns of marijuana. The district court sentenced Martin to
seventy nonths’ inprisonnent and five years’ supervised rel ease.

Martin chall enges the increase applied to his offense | evel
pursuant to U.S.S. G § 2D1.1(b)(1) for possession of a firearm He

asserts that he denonstrated that it was clearly inprobable that

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the firearmwas connected to the drug offense. He argues that the
district court did not consider his testinony that Martin had tried
unsuccessfully to find the gun and believed that it had been stol en
and that Martin kept the gun for protection in case of an attenpted
hi jacking of his truck. Martin argues that the district court
applied the increase sinply because the Governnent net its initial
burden of proof and established a tenporal and spatial rel ationship
between the drugs, the firearm and the defendant.

Section 2D1. 1(b) (1), U.S.S. G, authorizes atwo-I|evel increase
for a drug-trafficking offense “[i]f a dangerous weapon (i ncl udi ng
a firearm was possessed.” The U S.S.G § 2D1.1(b)(1) adjustnent
shoul d be applied if the weapon was present, unless the defendant
establishes that it was clearly inprobable that the weapon was

connected with the offense. United States v. Jacqui not, 258 F. 3d

423, 430-31 (5th Gr. 2001), cert. denied, 534 U S 1116 (2002);

US S G§ 2D1.1(b)(1), coment. (n.3). The application of U S S G
§ 2D1.1(b)(1) is a factual finding that is reviewed for clear
error. Jacquinot, 258 F.3d at 430.

Martin concedes that at a border patrol checkpoint, a canine
agent alerted to his truck, and agents di scovered over 1,000 pounds
of marijuana in the trailer. He concedes that the agents
di scovered an unl oaded .380 caliber Lorica handgun, one nagazi ne,
and six bullets in a storage conpartnent beneath the bed in the

sl eeper area of the tractor.
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The district court rej ected Martin's testinony as
inconsistent. Martin testified that he carried a gun in his truck
for protection yet did not know where the gun was stored. Martin
testified that he could not find the gun, yet agents apparently
easily located both the gun and anmmunition inside the sleeper
conpartnent of the truck. The record shows that the district court
found, after consideration of Martin s testinony, that the increase

appl i ed. Martin has not shown clear error. See Jacquinot, 258

F.3d at 430- 31.
Second, Martin contends that the district court |acked
jurisdiction and that his conviction is void because the Suprene

Court’s decision in Apprendi Vv. New Jersey, 530 U S. 466 (2000),

rendered 21 U.S.C. §8 841 unconstitutional. As Martin concedes, his

argunent is foreclosed by this court’s precedent. United States v.

Fort, 248 F.3d 475, 482-83 (5th Gr.), cert. denied, 534 U S 977

(2001); United States v. Slaughter, 238 F.3d 580, 582 (5th Gr.

2000) .

Accordingly, the judgnent of the district court is AFFI RVED.



